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Tux design of the following pages is, to endeavour to throw 


INTRODUCTION. 


light upon a part of our national history and constitution, that 


has been but little attended to, and is, generally speaking, ill 
understood. That there was, formerly, a Prince of Scotland, 
must be known to all. But, that this Prince had a Principality, | 
with certain powers, rights, and privileges, distinct from, and 
independent of, the estate of the crown, appears to be known 
but to few. And, still fewer are acquainted with the origin, 


nature; and extent of the estate, honours, and privileges, of the 
Prince and Stewart of Scotland; or, with the solemn and re- 
peated acts of the legislature, by which these were settled on 
him, and inalienably annexed and secured to him. 


A man may read all the writers on the history and law 5 


Scotland, that have been published to the world, without re- 


ceiving much information upon this subject; strange as that may 
seem, and important as the subject must be admitted to be. The 
historians, indeed, tell us, and repeat it, one after another, that 


a certain Prince was created Duke of Rothesay; and, then, add, 


that this was the first time, the title of Duke was introduced into 
Scotland, and, so they dismiss the Prince and his titles. The law 


writers, who have, at all, touched upon the subject, have con- 


tented themselves with some very general mention of the Prince 
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and his rights; or, with stating and colving, or leaving unre- 
solved, some nice casuistical questions, concerning him and his 
estate; or, lastly, with reporting, which is the greatest service 
they have done, in this case, the decisions of such questions as 
came before the courts of law, respecting the Prince's estate, or 
his vassals and tenants. But, no historian has given us an his- 5 
tory, or, even a general sketch of the erection, and nature, of the 
appanage of the Prince of Scotland; and none of our didactic 
writers of law has thought proper to favour us with any thing 
like a complete Case of the Prince. So that, the public of Bri- 
tain, and, even of Scotland itself, is far better, and more gene- 
rally, informed about the nn . n abaut the 
Scottish Principality. | | . 
Og . But, if our public instructors, in n _ 8 bow vet 
5 | thus wanting to us in a point of such high and general national . 
concern, the Statute Book, even such as we have it in print, is 
far from being equally silent, or unsatisfactory. But, who reads 
5 1 5 the Statute Book, except those whose profession obliges them to 
it? And, even of professional men, those who were consulted, 
the last time the name and estate of the Prince were brought 
into public question, seem to haye been but little acquainted with 
the legal provisions on that head ; if we may judge of their know- - 
B LO ledge, from what appears in that most inexplicit and indecisive 
1 2 8 ga act, which was passed concerning the Principality of Scotland, 
=_ on occasion of the death of the late Prince Frederick. To the 
Statute Book, however,—the old Statute Book of Scotla d. 
must have recourse; as the best and most copious source of 
: unqueationable information, on the subject. There may be seen, 
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with what uninterrupted care and solicitude the legislature of 


Scotland watched over, and employed their whole authority to 
Secure and perpetuate, the estate and honours of the second per- 
son in the realm, as the Prince was commonly styled, in the lan- 


guage of Parliament. The date, indeed, of the erection of the 


Principality, though there can be no doubt that it was erected 
by authority of Parliament, is not to be found in any printed or 
unprinted act of the legislature, now in being. But, the acts 
furnish abundant evidence of such erection having formerly been 
made, and of the nature, magnitude, and public importance of 
it; and, in general, of every other material point relating to the 
estate of the Prince, so much an object of the attention of the 
Scottish legislature and government. 

Perhaps, the very attention, and frequent acts, of the Par- 


lament ning: to n nem you! wa m omen and 


have no history of the ee nor even a rel essay, or 
memoir, or general state of a case, concerning it. Men who 
write professedly for the instruction of the public, seldom ex- 
plain, or enlarge on, the ordinary occurrences of their own time 
and country, and what passes daily about them, and before their 


eyes; lest they should be charged with stuffing their volumes 


unnecessarily with what every one knows as well as they do. 


Another cause of the silence, or superficial glances, of writers, 


on this subject, certainly is, that, in the frequent troubles and 
commotions, by which the nation was so much divided and agi- 
tated, at different times, the Prince was not in such a situation, 
nor did his name and interests so enter into the question, as to 
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give occasion to any formal investigation, or circumstantial and 
laboured discourse, concerning him, or his estate. The only 
exception to this is, the part which James IV. took, or, which 
was taken in his name, in the troubles which put a er to the 
life and reign of his unfortunate father. And, the consequence, 


as far as this subject is concerned, of the appearance of the 


Prince on the public theatre of action, on that occasion, has 


been, that we have more public and important monuments and 


documents, relating to his estate and affairs, about that time, 
than any other period of our national history afford. 
Besides, it was not, nor was it likely to be, . by 


the early writers on Scottish affairs, that a matter so important 


and interesting, and so universally known and understood, at 
home and abroad, in their day, as the estate and honours of the 
Prince of Scotland, might, one day, cease to be an object of pub- 
lic attention and regard; and that, for 80 long a period of time, 
as to occasion it to fall i into, almost, general neglect and oblivion. 


Far less, did it enter into their thoughts, that a time would come, 


when it would be a question, whether there be a Prince and 
Stewart of Scotland, or not? and, if there be, whether, or not, 


he possesses a real Principality and Stewartry? whether his. 


Dukedom be a real Dukedom, his Earldom a real Earldom, or, 


whether these, and his various other honours, be not merely no- 
minal and mock honours,. vithout real dignity or privilege? 1 
m—_— whether che p personage, who has legally s to Fi N 
Principality of Scotland, be a nobleman, or, is entitled to the 
rank and rights of the lowest patent-baron, who goes to par- 
hament by his ae ? Yet; this time, s 80 little expected, | 
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is come; and this question, $0 extraordinary | in its nature and 
tendency, has been stated, and is now at issue, and the negative 
side of it powerfully supported. And, since the rights and dig- 


nities of the Prince have been called in question, in this new 


and extraordinary manner, it has. appeared how little men have 
been accustomed to think or inquire upon the subject, and how 
few are, in any great degree, informed concerning it. This is the 
less to be wondered at, or blamed, because every former question, 
that has ever arisen, concerning the Prince, has had a quite con- 
trary tendency; and was brought forward with no other view, 


4 
than to secure, fortify, and perpetuate, all his rights, honours, 


and privileges. And, these having been, long ago, so solemnly 


established, recognized, and ratified, and made a most sacred and 
inviolable part of the constitution; this has occasioned that, for 
a considerable time past, the subject has not been agitated, the 


point has been taken for clear and incontrovertible, and, so, the 


establishment and nature of the Scottish Royal Appanage came 


to be little inquired into, or, understood, except by the few, who 


have leisure and inclination to Search into matters of ant iqnit 
and literary curiosity. 11 


In this situation, it was © links a concise hl faithful 


state of the Case of the Prince, might, be no unacceptable present 
to the public. It is a case of. importance, in its own nature, as 
being intimately inter woven with, and forming no inconsider- 
able article of, our sacred and inestimable constitution; and it 
derives additional consequence from the rank and character of 
the exalted personage, whose honour and interest are imme- 
diately, LL T he aeg. Wewegges will not be disap- 
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proved by any, who is sincerely attached to our happy national 
establishment, and to the legal rights of the illustrious House of 
Brunswick ; a House never, till now, charged with usurping 
powers, which the law had not conferred on it. And, to none, 
it is presumed, will the attempt to. illustrate this subject prove 

more acceptable, than to the persons who have brought the 

© rights of the Prince Royal into question, at this time. 

8. This challenge was not brought by the d ription of men, 
Agually called the opposition; nor by those, who are said to 

” approve of, and rejoice over, the revolutions of America and 
Os France. But, it was brought by men, who pique and take ere- 
dit to themselves, for more than ordinary zeal for supporting, 
not only the known rights, but also, the unexplored and unde- 
fined prerogatives of the crown. Such men are beyond the sus- 
picion of wishing to dishonour and degrade the Royal Family, in 
the person of the Heir Apparent, the second hope of the Bri- 
tish empire. Far be such a thought from the heart of any good 
and true subject! It must be very far from the views of those, 
who hold themselves up for patterns of loyalty, duty, and zeal 
for the honour and interests of our gracious Sovereign and his 
Royal House. The zealous satellites of the royal crown, who 
watch and guard every its minutest gem; cannot wish to phu 
out of the princely cap one of its most ancient and illustrious 

xthers. No: their view) must rather be understood to be, t6 

£ and add fresh splendour to, its ornaments; and to wipe 
RE off any soil they may have contracted, from the Jaye of time. 
1 T E cats. and Honours of the Prince having be d for. 


„the present challenge can 
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proceed from no other motive than a desire to have them more 


fully ascertained and understood; and, if that should be thought 


necessary, enlarged, and so confirmed, once more. If the fol- 
lowing Essay should be found to contribute to convey the de- 
sired information, on the subject, to the public in general, and 
more particularly to those Who are stated as having directly en- 
gaged in bringing forward the ee the end n by 
its author will be completely answered. 
What has been attempted, for this purpose, is, to give a a 
historical view of the usual condition and appointments of the 


Prince of Scotland, before the erection of the Principality; to 
add some account of the similar establishments, in other coun- 


tries, to which the Scottish Royal Appanage bears the nearest 
resemblance, and from which it may be supposed to have been 
copied; and, then to state the origin and establishment of the 
perpetual estate, for the support of the Prince, and the rights, 
honours, and privileges derived to him from that establishment, 


and hitherto understood to be inalienably annexed to his person, 


by birth-right. This is endeavoured to be done, by giving ab- 
stracts and quotations from those charters, acts of parliament, 


and other public monuments, ancient as well as modern, which 


are both the foundation and best evidence of the rights and dig- 
nities of the Prince; interspersed with such remarks and obser- 


vations as these naturally suggested, or which Seemed necessary | 


for the right understanding of them. 


As to the execution, the judgment of that must ha left with 
those to whom it belongs —with any person, rather than with 


the writer. He has only to say for himself, that he has been 
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very diligent in l his materials, * very faithful: in 
'abstracting and quoting from his vouchers, what appeared most 
for his purpose. At the same time, he has the greatest reason 
to apprehend, lest his extreme attention to the matter may have 
occasioned no small deficiency in the manner. Should this be 
thought to be the case, he begs it may be indulgently considered, 
whether the graces and ornaments of style, if he had them more 


at command than he has, would not be rather misplaced here; 
and, when interspersed with the uncouth phrase, courtly as 


well as legal, of the fifteenth and sixteenth centuries, make but 
an heterogeneous piece of patch-work, much in the manner of 


the poet's unus et alter assuitur pannus. He hopes he has ex- 
pressed himself with clearness, as he has quoted the expressions 


of others with scrupulous care; and that the candid reader, who 


may find himself informed, will not be fastidiously nice in scru- 
tinizing the channel throu gh which his Information is con- 
It is most remote from the intention of the writer, to presume 
to prejudge the justice of the august tribunal, to which it belongs 
to decide upon the exceptions taken against the rights and 
powers of the Prince of Scotland; or, to arraign their judgment, 
whatever it may be. No man is more deeply impressed with a 


Sense of the high respect due to the supreme powers of the state, 


whether legislative or judicial, than he is. And yet, he appre- 
hends that the almighty power of Parliaments, and the supreme 


jurisdiction of Peers, can extend only to things present and fu- 


ture; but, not retrospectively, to things past. No power can 
operate so, as to cause things not to have been, which have once 
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existed ; and, no power, reasonably exercised, would desire to 
preclude i inquiries and discussions respecting the laws and in- 


stitutions of former times, any more than concerning those of 


foreign nations. Doubtless, it belongs to the supreme powers 
of the state to determine, what shall, in future, be the rights 
and privileges of the Prince Royal of Britain, What those of the 
Prince and Stewart of Scotland were, in former times, seems 
to be as much a matter of literary curiosity and historical in- 


quiry, as what the honours and pre-eminence of the Prince 


of the Youth were, among the ancient Romans. 


— 
55 U 
— 4 o 


—— 


0 the Title and Dignity of the Stewart. 


Ir seems proper, here, to premise some account of the primary 
and fundamental honour of the Prince of Scotland, which was 
that of the Stewart; a title which occurs so frequently in the 
following pages. This was, at first, the name of a very high 
office. It, afterwards, became, like many other denominations 
of office, a mere title of honour. And, lastly, it was assumed 


as a surname, by the inferior branches of that great family, to 
the head of which it Wb and 1 belongs, as a title of 


nobility. 
The meaning of the term corresponds cufficiently with the 
: importance of the office, as Sanes-Scalc in the German, and 


Sen-Scallac in the Celtic language; si Signity Senior or Chief 
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Servant; and Sti ward, or Stew-werd, is said to be Saxon, and 
to signify Guardian or Keeper of the House, — Major Domus. 
The Great Stewart, or Stewart of the nation, was the highest 
officer under the sovereign, in every country in. which such of- 
ficer was appointed. His office, as expressed in an ancient 
record, © was to supervise and regulate the whole kingdom, 
both in time of peace and war, immediately under the King, 
and after him.” Spelman observes, from Robert de Monte, 
that the Senescal, or Stewart, was the same officer who was for- 
merly styled Major Domus, or Maire de Palais. But, he also 
adds, from another, and a later author, Claud Fauchet, that 
King Pepin, when he changed the title of his highest officer, 
from Maire de Palais, to Senescal, or Stewart, curtailed his 
power, at the same time ; lest the enormous power, which had 
formerly belonged to the office, should be turned against him, 
or his heirs, as he himself had turned it against his master and : 
immediate predecessor. These Mayors of the Palace took the 
title of Dukes, or commanders in chief of France. And, the 
extent of their power may be judged of, from the account, which 
the historians have left to us, of Charles Martel, Pepin's father ; 
which is, that © by virtue of his honour of the Majordomatus, he 
« held the supreme government of the Franks, for seven- and- 
« twenty years.” The author of his monumental nocription 
7 describes his power and grandure thus: : hy 


Dux, dominusque ducum, regum quoque rex fore 5pernit, 
Non vult regnare, sed regibus imperat ipsis. | 


: Yet, that the office, though changed IND name, 4 reduced i in 
2 power, was still of the first d ignity and eee | 
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from this: © Richard, Prince of England, being at Paris, at the 
«« feast of the purification, A. 1170, served the King of France 
“(Lewis the Young), as Stewart of France, at table; which of- 
« fice belonged to him hereditarily, as Earl of Anjou.” 

The office was well and long known in England, in its full 
extent, having been enjoyed: hereditarily by different families. 
It was vested in the famous Earls of Leicester, who were satis- 
fied, like Charles Martel; to govern kings, without affecting the 
title. It was forfeited, by Simon de Mountfort, to Henry III. 
after the battle of Evesham. The office was possessed by the fa- 
mily of Lancaster, who, like Pepin, with the power, assumed 
also the title and trappings of royalty, and so placed the Great 
Stewart of England on the throne, in imitation of him of France. 
But, Henry IV. far outdid the 


ner, suppressed the office of the Great Stewart entirely. Since 
his time, a Lord High Stewart is created only occasionally, and 
for the dispatch of some special business, which formerly be- 
longed to his office, such as the coronation of a king, or the ar- 


raignment of a nobleman in a case of treason, or the like. And, 


the commission being granted for that ene business alone, 
Nag on as soon as the business is ended. 1 be; 
At what precise period the office of Great Stewart was insti- 


ended; in Scotland, is a point much controverted, among the an- 


tiquarians. What is agreed, on all hands, is, that the office, 

and, afterwards, the honour, was always in the same family: 

that the chief, or head, of that family was one of the greatest 
b 2 FS 


le set by Pepin, as he not 
only dethroned, but murdered his sovereign; and, the better to 
N guard against the like fate, from the same power, he, in a man- 
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3 Thanes, or Lords, of Scotland, before the æra of written docu- 
ments: that Walter, the son of Allan, flourished, as Stewart of 
Scotland, under David I. whose reign began A. 1124: and, that 
the office was confirmed, to the same Walter, and mide here- 
ditary in his family, by charter from Malcolm IV. David's grand- 
son and successor. The two last particulars are unquestionably 8 
certain, on the evidence of the original charter, dated at Rox- 
burgh, on the feast of St. John Baptist, in the fifth year of that 
King's reign, which was A. D. 1138. Itb is still extant, and is 
published entire, by Crawfurd, P. 2. of his n of the F en 
GG i of Stewart. 

The succeeding Ki of Scots dw fell upon means to 
strip this formidable office of its terrors, instructed either by ex- 
perience, or by what had passed in France and in England. . And 
this was the more easy to accomplish, because it is but justice to . 
Say, of the Stewarts of Scotland, that they were not factious or 4 

* LY : intriguing subjects. We often-find them acting, with honour 
2 — and eclat, in support of the crown, and of the liberties-of their 
3 : country; but, never in opposition to either: unless we except 
the single instance of the Stewart's opposition to the attempt of 
David II. for setting aside the parliamentary settlement of the 
succession; and that was not so properly the faction of the — 

Stewart, though the presumptive heir, against the sovereign, as N 

it was the unanimous declaration of the nation, reprobating a 

base and dangerous design, which the silly ma ene it, thene- 
n necessary inst antly to abandon. ; . i 

The means employed by: the Kings of Sehtest fon a 

- danger from the enormous power of a Great Stewart, were only 


_« jn former commiss1ons.' 
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such as are founded on, and dictated by, an old and well-known 
principle of the law of Scotland; viz. that, says Sir G. Mackenzie, 
« the King is never so denuded, but that he retains an inherent 
6 power to make other judges, with the same power that he gave 
The same may be said respecting 
officers of every description. By the regular exercise of this 


inherent right of the crown; the erection of great baronies, with 
exclusive, or very high jurisdiction; and the appointment of she- 


riffs, county stewarts, and baillies, in every district of the king- 
dom; the enormous power belonging to the Great Stewart, in 


other countries, was gradually and tacitly superseded, in Scot- 


land, and his authority limited to his own proper territory, and 


to the precincts of the court. And, even, within these last, his 


authority came to be circumscribed, or shared with him, by the 


other great officers of state; and, particularly by the chamber- 


lain, the master of the household, and, afterwards, by the trea- 
surer. And, thus, this highest office, under the crown, was re- 


duced, at last, like other official honours, to a mere title of dig- 
nity. But, a title of dignity it was, that was esteemed the highest 


of all others; which was the cause why the Stewart never ac- 


cepted of the titles of Earl and Lord, official honours greatly in- 


ferior to that which he pc d before. It is true, the Stewart 
came, in time, to be both an Earl and a Lord; but, that happened 
from an accession of territories, which had been formerly erected 
into those inferior honours, in favour of other proprietors. The 
occasion and reason of the Stewart accepting the title of Duke, 


in conformity: to the fashion. in other countries, will be taken 
notice of in its proper place. b 4 | NTT 
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As the dignity of the Stewart was not circumscribed, and li- 
mited to a spot or a district, like the .honours of duke, marquis, 
earl, and other official and territorial titles; so, when it ceased to 
be official and ministerial, it became, of course, a personal title of 
| honour, and the only one of the kind known in Scotland, for 
some ages. The consequence of this was, that, as is practised in 
foreign countries, the sons of the Stewart assumed the style and 
_ of their father; and these branching out into different fa- 
, indulged the like privilege to their sons and descendants. 
; And; thus, the family spreading widely, Stewart became, at last, 
the general denomination, or surname, of a great clan, or tribe; 
yet, so as to be a mere name, and to imply no title of honour, in 
any but the head of the family. As for him, he was distinguished 
from the cadets of his family, and from all other dignified per- 
sons, in a manner that sufficiently expressed his high rank; be- 
ing alw-ays styled, the Stewart of Scotland, or, the Great Stewart; 
and, for brevity, and by way of eminence, tbe Stewart, simply. 

Robert II. the first of this great family, who mounted the 
: Wane throne, immediately on his accession resigned the dignity 

of Stewart of Scotland, in favour of his son, the Prince; because 
the honour, however high, being official, was incompatible with 
the rank of him who is the fountain of honour, and the lord and 
master of all officers. And it was, at the same time, enacted, 
chat the titles and honours of Prince and Stewart should remain 
inseparably. united, for ever; and be always vested in, and con- 
sidered as belonging by birth-right to, the same person, to wit, 
the eldest son of the King of Scots. And, to this day, no char- 

ter, disposition, lease, or other deed, respecting the estate of the 


. 


1 ; 5 F 6 6 > 
8 * * 88 0 2 W 1 N WW 2 N. 3 * * * 'q * * 2 N * 
5. 7 Neu * „A AT 12 1 3 * 1 . THESES 4 5 « 1 - 0 - . ** * ö k E 4 * * 
AU OO AMER ROY / ⁵⁵ C DPT nu OE Wim oo woo ar tres. 
5 7 4 _ 1 $* * 3 * Bk 78 N _ A hy Ps 18 Wy E > 4 £ 3 1 ys £4 2 > E os. : 4 . 4 A 0 1, yp 0 BET; "Re * 


INTRODUCTION. xxiii 


Prince of Scotland, is legal and valid, unless it bears to be granted 
by the Prince and Stewart of Scotland. Whether the Prince and 
Stewart, for the time, be the K ing, or the eldest son of the King, 
it matters not; as they must both equally qualify themselves, as 
Prince and Stewart, in every act that relates to the administration ; 
of the Principality. It must be from ignorance of this, that, in 
some late patents and commissions, in which the Prince's titles of 
hanour are enumerated, that of Stewart is placed last, as if it were 
the lowest. But, it was not so formerly, and ought not to be 80 
| accounted now. The dignity of Great Stewart was superior, in 
its nature, to thos2 of duke, marquis, or earl; in as much as, he 
possessed that jurisdiction and authority over a whole kingdom, 
which they had over a particular district only. It was higher, 
also, in its legal acceptation, having been annexed to, and placed 
next after, that of Prince; and being so used by the Kings and 
Princes of Scotland and of Great Britain, for above four hun- 
dred years. Thus, the style of Charles I. for instance, was, 
Prince and Stewart of Scotland, Prince. of Wales, Duke of 
Rothesay, Albany, Cornwall, and York, Earl of Carrick, &c. 
Sir James Balfour, in the beginning of his State of the Principa- 
lity of Scotland, a manuscript in the Advocates' Library, expresses 
himself in the following terms, respecting the high dignity and 
power of this first officer of the crown. © The Stewart of Scotland 
© hath beine, of olde, the sole pouerfull Prince of the land, and | 
« he quho hes had the only government and managing of the 
6c quholl rent of the croune, as evidently may appeir by the pro- - 
party of the croune in earldomes wich by forfaultours hath 
« beine annexed; quher that wich! is appropriatted is called the 
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V 3 Steuartry of that earldome, as the Steuardschipes of Fyffe, 
= pe « Stratherne, Menteith, Kircubright, and Anandaile, &c.” The 
=... came author concludes his enumeration of the several estates 
{© Mr 5 which compose the ancient patrimony of the Princes of Scot- 


_ — 8 > land, in these words: And the office of Grate Steuarte of Scot- 
| Y . | „land was also a pairt of thar patrimony, and even by all Princes 


3 5 . observed in ther styllis and tytills; although thar less age, and 
—_  - te the necessity of the Service, maid maney others enjoy that 
5 „ charge. The nonage of the Stewart may, according to my 
| mp author, have been the occasion of, and have furnished a plausible 
* = | © pretext for, transferring his high chartered office into other hands; 
= bdiaut, there are different, and these obvious enough, reasons, why 


= : 8ible and removable officers, rather than be continued to one 
„ „„ great hereditary, and sole pouerfull Prince.” . And, for these 


4 reasons it was, that the duties of the charge, once transferred, 
: : have continued to be committed to officers appointed during 
7 pleasure, while the great, hereditary, and chartered ee 
* was een reduced to a mere title of dignity. . 


= . sos great a charge should be parcelled out among several respon- 
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| B. FORE the accession of the House of Stewart to the Scottish throne, 
the Prince Royal of Scotland, like most other hereditary princes, had no 
appanage which he could claim by birthright; and depended, for his sup- 


port, upon the good pleasure of the King, for the time being. The Princes 
of Scotland, when arrived at maturity, were usually provided to the go- 
vernment and revenue of one or more of the northern counties of Eng- 
land, as long as those counties continued to be subject to the crown of 
Scotland; and some of them took their titles and designations from the 
countries which they governed, others not, according to the circumstances 
of the times, and the nature of the tenure by which they held their go- 
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The three counties of Cumberland, N orthumberland, and Westmore- 


land, were possessed by the Scottish monarchs, in whole or in part, from 


an early period, to the middle of the twelſth century; and claims to the 
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Whole were adyapoed, on every favourable occasion, for a long time 
thereafter, which were compromised on such terms, or bou ght off for 
such equivalents, as could be agreed upon between the two courts. 
There is much confusion in the early history of this northern district, 
which it is foreign to the present design to attempt to unravel. Not only 
do the writers of the two nations contradict each other ; but there is little 
. „ | 5 agreement or consistency among those of either nation, er separately. 
| 1 5 „ What can, with most certainty, be collected from their va and dis- 
=_ _. cordant accounts, is as follows. 
Mm . Not to go back to the Saxon times, or the terms of the league entered 
into between the English Alfred and the Scottish Gregory, both justly de- 
nominated the Great, by their respective nations; it appears that William 
1 „ | the Conqueror found in Malcolm III. surnamed Canmore, King of Scots, 
| E En | Aan able antagonist and formidable rival, favoured and supported as he 
$ was by most of the northern Barons, on account of his Saxon alliance. 
For, Malcolm's Queen, the celebrated St. Margaret, was the presumptive 
heiress of the Saxon line; and indeed the only representative, except 
poor Edgar Ætheling, who soon showed how little he was qualified ei- 
=  , ther to assert his own rights, or to protect the liberties of his oppressed 
| people. On the King of Scots, therefore, and their own valour, the north- 
ern Barons built their hopes of protection and freedom. And the Con- 
queror, at first, could find no better means of defence against their combi- 
1 | nation and 1 invasion, together with the piratical incursions of the Danes, 
. . . than by opposing a vilderness to them all; which he did, by laying 
3 | waste, and totally depopulating and ruining the whole country situated be- 
tween the Humber and the e Tees enen al to the north of the latter 
river. e | | 
When William Was 1 een in bis conquest, and found him- 
self more at leisure, he proceeded, with his whole land and sea force, 
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against Malcolm, the most formidable of bis enemies, and the chief sup- 
port and refuge of the rest. But, as the Saxon Chronicle expresses it, 

« He there nought found that to him the better was.” However, Wil- 
liam's projects were not easily baffled, and his expedition was not fruitless; 
for, he obliged the King of Scots to acknowledge him as sovereign of all 
England, in the most unequivocal manner; which was, by doing ho- 
mage for all his English possessions. What the territory was, which the 
Conqueror ceded. by the treaty of 1072, vill best appear by the measure 
which he adopted, immediately on his return from his Scottigh expedition. 
This was, to fortify the castle of Durham, that it might check the future 
inroads, and farther progress of the Scots. And, thus, he advanced his 

northern frontier beyond the former limit of the Tees. ; 

But, it seems, the curb of Durham could not long bridle the warlike 
Canmore ; against whom William sent an army, under his eldest son Ro- 
bert, A. 1080. 8 Though Robert had little success, and made rather an 
inglorious retreat from the borders of Scotland; yet his expedition was not 
altogether fruitless; for, not being pursued, he stopt on the northern bank 
of the Tyne, and there erected a fortress, called the New-Castle, with a 
design to make that river the northern boundary. And such it continued 
to be without any permanent alteration, for a long time after. From this 
| New-Castle, the present great and flourishing town of the same name de- 
rives both its name and origin; or, at least, its improvement and gran- 
deur. N - | 

Prince David, afterwards the celebrated David I. King of Scots, was, 
while only presumptive heir to the throne, recognized by his brother-in- 
law, King Henry I. as Earl of Northumberland, as well as of Huntingdon 
and Northampton ; in right of his wife, Matilda, daughter of Waltheof, 
the son of Siward, Earl of Northumberland, and of Judith, niece to the 
Conqueror, and Countess of Huntingdon and Northampton. Together - 
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with these, he possessed also the * — of Cambridge ; which de trans- 
mitted to his posterity. 5 


King Stephen, by the peace of Duran A. 1139, gave investiture in 


| the Earldom of Northumberland to Henry, Prince of Scotland, who, for 
_ that reason, is distinguished in history, and in charters, by the designation 


of Comes Henricus, Earl Henry. This much extolled Prince dying be- 


fore his father, David I. the King destined the Earldom of Northumber- 
land, which of right belonged to his eldest grandson, and heir, Malcolm, 


for an appanage to a younger brother, William; and presenting the boy 
to the Northumbrian Barons, exacted a promise of obedience from them, 
and took hostages for the performance of it. Prince William, before he 
arrived at an higher dignity, took the style of William de Warren, Earl 


of Northumberland. * For, his mother. was of the family of the Earls of 


0 Warren;” and it was, probably, thought that the addition of her name 
might, belp to attach the Northumbrians to him. Both these- Princes 


| were afterwards Kings of Scots, in regular succession. As to the honours 


of Huntingdon and Northampton, long contested in vain by the family of . 
St. Liz, King David bestowed these, with the Earldom of Cambridge, on 
David the youngest son of Prince Henry, who transmitted them to his 
son, commonly known by the designation of John the Scot, Earl of Ches- 


ter, an inheritance to which he succeeded in right of his mother. 


But, besides these great estates, which came to the Scottish Princes 


by marriage with English heiresses, it appears that the seigniorial terri- 
. tories, or acquisitions by conquest, of King David extended, at one time, 
far beyond the Tyne, notwithstanding the opposed barriers of Durham 


and N ew-Castle; for we find him, towards the end of his reign, reward- 
ing one of his bravest captains, William the son of Duncan, with the 


| honours of Skipton and Craven; of which be put him j in full possession, 
with an armed force. | TOPS 
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I7t is true, that we read of cn Norman Earls of N arthiceticnbond, . 
dajing this period, who, it would seem, obtained either new. grants, or | 3 
a confirmation of old pretensions, as oft as jealousies arose, or a:quatfel | | 4 
broke out, between the two nations. But in those unsettled times, a 1 
grant was one thing, and possession n. of a fief, held or claimed by 
a neighbouring foreign power. 

The most ordinary provision, or appanage, of the hereditary Princes 
of Scotland, was the province or principality of Cumberland, compre- 

hending Westmoreland. The accounts of this district, in ancient times, 
are somewhat less confused and contradictory than those of the eastern 
division; though, here also, the monks have not been idle, but have both 
exercised their industry, and strained their i nn to give some colour 5 
to the ambition and extortions of Henry | 0 | = | 

Bishop Gibson produces a piece, out of he archives of the Chapter of „ 
Carlisle, called Distributio Cumbriæ ad Conquestum Anglie inter Gentes. 9 
This distribution turns out to be a grant of the © whole lands of the coun- 
« ty of Cumberland to Ralph de, Meschines.“ From the dispute which 
Dr. Holland institutes against Sir W. Dugdale and Lord W. Howard, 
about the title and nature of this piece, it is pretty clear that the whole is, 
as Gibson seems, at bottom, to suspect, a monkish fabrication of the pe- 
riod, and with the view already mentioned. It is unlucky for these grants, phe 

or this distribution of the Conqueror's, thay; as Dugeale, remarks, the | ! . 
county of Cumberland is not rated in Domesdiy-Book. - 5 | 15 


The truth is, that chis was not eee eee e the Saxons 15 
or Normans, but from the Cumbri, or ancient Britons, who endeavoured 1 
to maintain themselves in the western parts of the whole island; not only 4B 
in Cornwall, and the country lying between the Bristol Channel and the \ 2} 
| | | Lf} 25 | . 1 3 
river Dee, but also in that which extends from the mouth of the Ken, ' 2 
and the promontory of Forness, to the Frith of Clyde. And, although F F- 
1 
8 08 
. | 4 |= 
- 15 
' 1 
4 | | 0 


o 4 * 2 5 N - 
4 x Woh : £7 > * 
4 * E 836 „ — * 3 - . * 4 8 
W * „ rr . . , Rind Bay 5 kr „ „% ĩ˙ . Los 7, ot APs 
wo oy Sa 7 * * 1 
FA - oO LY * 70 
0 1 * , 0 ; 1 "RE 2 n 


1 


1 9 of 2 1 * 4 = 2 
8 2 ; 2 0 © » i 2 Da & * wo y ot - X 4 
$24 e 4 3 . 1 fy f Nn a} "yy en * 8 . 1 18999 Ge fig 5 4 2 A . . 1 * EI” 
1 4 Os : "I =" "AE W 5 2 | EY * * a OR — - a3 4% 6 Bo WES a9 
* 4 ow... 


Ki 
0 
55D < 


6 cCasus PRINCIPIS. 


this last-district was reduced, and made a part of the ki ingdom of Scot- 


land, by Gregory the Great, about the end of the ninth century ; yet, the 
ancient inhabitants remained a distinct people, and were known by their 


new nick-name of Welch, for three centuries after, and to > this day — 


are manifest vestiges of them in all those parte. 
The Prince of Scotland, to whom the government of Cumberland was 
committed, is, by the Scottish writers, styled Prince of Cumberland; and 


the appointment is considered as declaring bim heir apparent, even though 
he should not be the son of the reigning prince. Vet it seems to have 


been but a delegation of power, and of the nature of a vice- royalty; at 
least, such was the idea of Camden, when he says, © the eldest sons of 
« the Kings of Scotland, as well under the Saxons as Danes, were styled 


Governors of Cumberland, Cumbriæ Prefecti.” But King Henry II. 


put an end to all these n and provisions for the hereditary 

Princes of Scotland. 8 : 
Henry, son of the Empress Matilda, nutritus in curia David Regis 

Scotorum, avunculi matris suæ, says Roger Hoveden (not a monk, but 


a gentleman of family, in the service of Henry), had © made oath, that 


te on attaining to the English crown, he would restore New-Castle to David, 
«and cede to him and his heirs, for ever, the whole territory between 
Tyne and Tweed.“ There is no mention made of the territory between 


Ken and Solway, to which neither Henry, nor any preceding Norman 


prince, had the least pretension. Ho faithfully Henry performed his 


- oath, to his grand-uncle, and great friend and pn David, Camden 


and his vouchers will inform us. 
Henry the Second, 


prostitute his pen to vindicate, or even explain the transaction, Camden 


deniended wack hw the * N Pre WEE RS | 
land, Cumberland, and Westmoreland. And then, as if he would not 


quotes the words, at length, of William of Newborrow; which deserve to 
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be repeated, as a specimen of monkish narration, and monkish casuistry, | Ta L 
from one of the best writers of that class. © For the Scotch King (as 23 
« Neubrigensis has it) wisely considering that, since the King of England | i 
e had both a better title, and was much stronger in those parts (though he TT a 
« could have alleged the oath which was said to have been made to his 5 | 
2 grandfather, David, when he was knighted by him) very fairly and ho- 1 
« nestly restored the foresaid bounds, at the King's demand, and in lieu 

„of them had Huntingdonshire, which belonged to him, by ancient 

< right.” It was well that the Scotch King had any part of his ancient 

right. 'But the wisdom appears to have been all on Henry's side, who, 

as soon as it was in his power, violated his oath; which the good Canon, 

unable to deny, endeavours to palliate and soften with an alleged better 

title, and a was said. All that the King of Scots, the grandson and im- mn 

mediate suecessor of David, could oppose to this wisdom of Henry's, | i 

was, the weakness of a child of eleven years of age, whose other domi- 

nions were torn by feuds and rebellion. In such circumstances, it was 

not difficult for Henry to make good his demand; which Malcolm IV. 

was neither old enough to understand, nor powerful enough to resist. 

| The repeated requisitions of the Scottish monarchs, to have these three 

counties restored to them; the many attempts to recover by force, what 
had been violently wrested from them; the frequent wars, and the multi- 

plied calamities to both nations, and more especially to the exposed and 
unfortunate country in dispute, which arose from this source; and the 
various arrangements for terminating these unhappy quarrels, and the 
equivalent for which the claim was finally abandoned, are so far foreign 
to the present purpose, that it seems ee to enter into the parti- 
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culars, in this place. ' | 
Whoever would know more fully the facts, which, it has been lads 
sufficient for the present design, either te to mention generally, or slightly 
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to allude to, may consult the following writers, and the more ancient au- 
tmors and records to which they refer. Camden's Britannia, by Gibson, 
dd. 1696, p. 412, 421, 423, 425, 440, 556, 837, 866. Lord Hailes's 
$i Annals, Vol. I. p. 10, 14, 19,'65, 68, 82, 90, 91, 93, 103, 109, 111163. 


Abercromby's Martial Achievements, Vol. I. p. 140, 168, 357362, 


391, 404, 419,420. Innes's Critical Essay, p. 32—41. Selden's * 
of Honour, p. 684. And, particularly, Fordun, lib. v. c. 11. 


For more than two hundred years, after Henry II. had possessed him- 


self of the three northern English counties, there was no fixed appanage, 
or provision, settled by law, or by established custom, for supporting the 


dignity of the heirs to the Scottish throne. Those of them who arrived 
at years of maturity, before their accession to the crown, were usually 
provided to such estates and honours, as the sovereign, for the time, could 
most conveniently. bestow. Thus, for example, King Henry having, as 

far as it was in his power, overturned the whole arrangement of his uncle 
King David, and the Earldom of Huntingdon coming, by his manage- 
ment, to be vested in young Malcolm IV.; that Prince, as soon as he came 5 


to act for himself, generously resigned the honour of Huntingdon in fa- 


vour of his next brother, and presumptive heir, Prince William, who had 


been so unjustly divested of the Earldom of Northumberland. Both King 


Malcolm and Prince William appear, in succession, in Camden's Cata- 


logue of the Earls of Huntingdon. In like manner, William, on suc- 


ceeding his brother Malcolm, in the throne of Scotland, resigned Hun- 


a tingdon in favour of the youngest brother, David, agreeably to the original 


destination of their excellent grandfather, King David. This is that Da- 
vid, so well known in history by the style of Earl of Huntingdon; and 
che last resignation having been made in favour of him and his beirs, chat 
earldom. no. more reverted to the crown of Scotland. 27177 

6 the en who reigned in Scotland, from William, the Ian 


\ 
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to Robert Bruce, none had arrived at such maturity of age before acces- 
sion, as to render a separate establishment necessary or suitable, if we ex- 
cept, perhaps, Alexander, the son of William. Alexander II. was past 


sixteen years of age, at the time of his access ion to the crown; and having 


been sent, at fourteen, to the court of England, and received knighthood 
from King John, it seems probable that he, thereupon, obtained an estab- 
lishment of his own, though authors are silent about it. Alexander III. 
and Margaret of Norway, his grand-daughter, were both children when 
they became sovereigns. 


As for King Robert, though he wad ample possessions of his own, for 


a subject, he was not born a prince, nor heir either apparent or presump- 
tive. He fought his way, through dangers and difficulties, which would 


appal courage, and baffle abilities, inferior to his, to the throne which he 


so well deserved. But, his greatest admirers must confess, that his best 
title was, the unanimous determination of the Parliament of Scotland, con- 
firmed by the universal and Joyful acclamations of an happy and grateful 
people, to acknowledge as their king the heroic deliverer of their country; 
which he had raised, from the lowest state of oppression, dejection, and 
misery, to the utmost elevation of glory and prosperity. And, the same 
determination, copied and confirmed by similar acts, of a more recent 
date, in favour of worthy men of less shining accomplishments, ought to 
be confessed to be the best title of all who are descended of, and derive 
from, the immortal Robert. 
Perhaps, two men were neyer. placed in situations more similar, than 
were those of Robert, Earl of Carrick, and of his lineal descendant, 
William, Prince of Orange, when they both started to assert the liberties 
of their respective countries, each with a doubtful and disputed title to 

| the character which he assumed. William, called by the voice of flat- 
tery the Saviour of Britain, was the real and great deliverer of his native 
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country ; for which, however, he had great advantages and resources, as 
well in the internal circumstances of his country, which, though frightened 
and dejected, was far from being exhausted, as in the progressive im- 
provement, and political discernment, of the other states of Europe, at chat 
period. But, this cannot derogate from the capacity and courage, which, 
at the age of one - and- twenty, could see every advantage, employ every 
resource, put in motion every political engine, and resolve © to die be- 
© hind the last dyke,” rather than ignominiously submit to the arrogant op- 
pressor of his country. Robert, on the contrary, in a divided, exhausted, 
oppressed, and almost conquered country; and in a barbarous age, of 
ferocious courage, indeed, but without political discernment, or just views 
of national interest; had no resource, domestic or foreign, except in his 
own great soul, and in the valour of those few patriots, who dared to 
risk their lives and fortunes, under his conduct, in defence of the ho- 
nour and independence of their nation. Vet, Robert had one great ad- 
vantage, when he engaged in the arduous undertaking, which was, that 
of more mature age, being then in his thirty-second year; together with 
considerable experience, both in the cabinet and in the field, at a most 
busy and critical period; and this, added to his vast natural powers, ba- 
lanced every disadvantage, and supplied every deficiency. The happy 
issue of the heroic exertions of both is universally known, and will be 
ever remembered. If William did not obtain those signal victories, or 
perform the other splendid acts, which transmit the memory of his great 
ancestor, with such dazzling lustre, to the latest ages; yet, thus much 
his very enemies confessed, that in fortitude and resource, no man ever 
surpassed him, and that he was more formidable in his defeats, than other 
commanders after their victories. | Worn out with excessive and unin- 
terrupted fatigue, of mind as well as body, both heroes died at an early 
period ; Ring: hved long enough for their own glory, my not for 
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the happiness of their subjects. William, the least robust of the two, 

died in the 552d year of his age, and Robert in the 55th. It was not the 

fortune of the former to have issue: the posterity of the latter fill almost 

every royal throne and princely chair in Europe. It is not easy to quit 

such characters with a naked mention, and without somewhat of a grate- 

ful tribute; as we 15 those names which, if they do not sully the na- 

tional annals, serve, at best, but to fill up the royal catalogue, and to 

carry on the chronology. | 

Robert I. whose watchful care extended: to every national interest, and 
public concern, though he did not establish the perpetual provision for 

the heir apparent, yet, laid the foundation for that establishment; and his 

liberal grants to his daughter, at her marriage, and to her son, after her 

death, constituted a main part of what was, afterwards, known by the 
name of the Stewart Lands, and erected by charter, confirmed in Par- 
liament, into a principality, for supporting the 8 of the Prince Royal 
of Scotland, for ever. 

As soon as Robert had established his power, by arms, he applied him- 
self, without delay, to secure his acquisition, by law. He assembled his 
first parliament, at Ayre, A. 1318, and a very full meeting it proved; 
consisting of © the bishops, abbots, priors, deans, archdeacons, and the 
« other prelates of churches, and of the earls, barons, knights, and others 
« of the community of the kingdom of Scotland, as well clergy as laity.” 
This, it would seem, vas a general assembly of all that was respectable in 
the kingdom, emulously convening, every man for himself, to congratu- 
late their sovereign and each other, on the happy re- establishment of 
their rights and liberties, and to provide for the settlement and security 
of the nation, for the time to come. In this great assembly, still smart- 
ing from the late calamities and disasters, arising from a disputed title to 
the crown, the first care was to settle the succession. 
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They unanimously bound themselves, all and each, to bear true alle- 


giance, 18t. to their deliverer, Robert, King of Scots, and to his heirs- 


male. 2d. Next after, and failing these, to Edward Bruce, the King's 
brother, and to his heirs-male ; but this, with the consent of the King, | 
and of Marjory, his daughter and heir apparent, as they call her; and she 
was, in fact, his only child, at that time, and the only visible heir to his 


paternal honours and estates. And, 3d. with the consent both of the 
King, and of his brother Edward, to Marjory herself, and her heirs; 
whom failing, to the nearest lineal heir of the body of King Robert. 


2 , + 


With respect to the succession of Marjory, there is this limitation and 
express condition ; that she should marry with the consent of the King, 
or, in case of his death, with that of the greater part of the community of 
the kingdom. She was married, that same year, with the full approba- 


tion of both, to Walter, the Great Stewart of Scotland. This young 


nobleman, reputed to be himself of royal descent, was one of the most 
opulent and powerful subjects in the kingdom; and, which is more to 
his honour, he was one of the bravest and worthiest men. His distin- 


guished gallantry displayed at the battle of Bannock-burn, and on other 


occasions, had recommended him to the favour of the King and of the 
nation; and his exterior accomplishments, which are said to have been 


very captivating, together with his polite attentions while conducting the 
Princess home, after her English captivity, probably contributed to fix 


him in her good graces. With Marjory, the Stewart received an ample 
grant of land, and money-rent issuing from land, as appears by the char- 
ter, which is still extant, and is copied from Haddington's Collections, 


by Mr. Crawfurd, in his History of the House of Stewart. 


On the 2d of March, in the following year, 1316,- Marjory brought 
the Stewart a son, afterwards King Robert II. and died soon after. And 


i on the 5th of October, 1318, perished, in the battle of Dundalk, Edward, 


- 


CASUS PRINCIPIS. FTW. 


the King's brother; on whom the King, as soon as he was settled on the 
throne, had bestowed his hereditary Earldom of Carrick, and who had 


been solemnly crowned King of Ireland above two years before, that is, 


on the 2d of May, 1316. Thus, the two personages being prematurely 
cut off, who were named, in the parhamentary entail of the crown, next 
after the King and his heirs-male ; and the King having now no child 
alive, and the King of Ireland having left no issue, it became necessary 
to make farther regulations with respect to the royal succession. Accord- 
ingly, a parliament was assembled at Scone, in December, 1318, for this, 
among other purposes of great national impariance, 

In this situation, the eyes of the King ahd the nation were naturally 
turned upon the Lady Marjory's child by the Stewart; and it was so- 


lemnly enacted, that, failing issue-male of the King's body, Robert Stew- 


art, the son of Marjory, the King's daughter, should succeed to the 
crown of Scotland. Arrangements were made for a regency, in the event 
of this child, as yet but in his third year, succeeding under age. And 
the parliament thought fit to add some general rules, or rather observa- 
tions, respecting the succession, which are not of a very obvious and ex- 
plicit meaning; but of which the general import is, that in all cases of 
doubt or dispute, it belonged to the States of Scotland alone to settle the 
point. These observations are dictated in the same spirit which runs 


through the fullous manifesto, addressed to the Pope, about two years 


after, by the parliament assembled at Aberbrothock. There, speaking 
of their present“ lord and sovereign, Robert,“ they Say ; © The Divine 
Providence, and that legal succession which we will constantly maintain, 


00 and our due And unanimous consent, have made him our Chief and 


« King. Should he abandon our cause, we will instantly strive to 
« expel bim as a public enemy, and the subverter of our rights and his 


« own, and we will cboose another king, to rule and protect us.“ Such 
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were the sentiments of the Scots of the 14th century; and, which is 
more extraordinary, such were the sentiments of their king. For, no mo- 
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narch was ever more idolized, or ever possessed greater power and in- 
fluence over his subjects, than Robert I.; and it is well known, that with- 
out his approbation, or rather, without his express order, nothing of this 
nature could appear in a public i instrument, drawn up under his eye, and 
for his service. Such sentiments do more honour to the memory of 


this King, and Man, of the e than all his x prowess and all his vic- 
tories.  * 
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King Robert thought it suitable to the honour of the nat ion, and to his 
own, that the person once publicly designed heir presumptive to the crown, 
qhould be supported at the public expence, in a manner becoming his dig- 
nity and prospects; and that he should have, even while a child, a pro- 
vision of his own, independent of the bounty and discretion of any indi- 
vidual, however great, opulent, or nearly related. With this view, the 
King settled a considerable estate on his infant grandson, out of the for- 

feitures of Sir William de Soulis and Sir Roger de Moubray. N either 


Dr. Abercromby nor Mr. Crawfurd, who both mention the fact, and 
describe the lands, distinctly add the date. But the grant was, probably, 
made the same year in which De Soulis and De Moubray were forfeited, 
| who were condemned for treason, in the parliament held at Scone, A. 


1320; about eighteen months after the provisional settlement of the crown 
on young: Robert, by parliament. Nor is it unlikely that the sanction of 
the parliament's authority was interposed, in confirmation of the grant; as 
they were then sitting, and as this King always acted by their advice and 
authority, in every national and public concern. 
Robert I. was the first British monarch, who conceived. a thought of 
this nature; in which, as in the whole course of his government, he set 
an n example worthy to be studied and copied by en, sovereigns. 
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Nor is it to be wondered at, if a king, who inspired by his example and 
precept, and cherished in the minds of all his other subjects, the most 
noble sentiments of liberty and independence, did not think it proper, or 
just, that the heirs of the crown alone should be kept 1 in abject dependence 
and subjection. Another great British monarch, who was beginning his 
career of glory when Robert was ending his, seized the idea, and even 
improved it. Edward 111. says Mr. Camden, © erected Cornwal into 


« a dukedom, and invested Edward his son, a most accomplished soldier, 


© in the year 1336, with the Dukedom of Cornwal, by a wreath on his 
ce head, a ring on his finger, and a silver verge.” That the immortal 
Edward, the Black Prince of Wales, was a most accomplisbed soldier, is 


universally known; but in the year 1336, he was, like Robert Stewart 


when his grandfather made the settlement on him, only a child of five 


years of age at most, being born in October, 1331. But King Edward's 


grant being in favour of a son, and heir apparent, was much more ample 
than Robert's; and besides, the provisions of it extended much farther, 


being not to that prince alone, but also to all his descendants, born he- 


reditary Princes of England, for en 08 shall Be more fully she wn 
| hereafter. | | 


The King of Scots, at last, had a son born to him, the 5th of March, 
1324, who afterwards succeeded him as King David II. About three 
years after, the clergy, nobility, and people of Scotland, assembled in par- 
liament, renewed their engagements of fealty and homage to Prince Da- 


vid and his issue; whom failing, to Robert, the Stewart's son by the 


Lady Marjory. 355 


The much-esteemed and beloved Walter, the Great Stewart, lived j juke 
long enough to'see his son recognized, for the third time, as presumptive 
heir to that throne which he afterwards filled, and which his posterity 
have inherited ever since, and still happily POSSESS at a day. A man 
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he was who, says the learned and accurate annalist, © had he lived, might 


© have equalled Randolph and Douglas: but, his course of glory was 


short. It was much too short for the honour and safety of his coun- 
try, as he died in his 36th year, the gth of April, 1327 ; but during that 
short course, he had performed actions which would 8 3 the 


memory of a veteran hero with lustre to posterity. 


About two years after, on the 7th of June, 1329, departed this life al 
that could die of the great master and head of that school of patriots and 


heroes, in which the Stewart had been bred, Robert Bruce, the restorer 


of the Scottish monarchy, and the former of the Scottish constitution. 
Thus was the young Stewart, the second hope, and, as it afterwards ap- 
peared, the best hope of the nation, left doubly an orphan, at thirteen 
years of age; but with a truly princely revenue, as he possessed, at once, 
the ancient and ample inheritance of his ancestors; the large grant of lands 
settled upon his mother and father, and their issue, at their marriage; and 
the liberal settlement made by his grandfather on himself, when there whe 
no prospect of his coming into possession of the estates of his family, at 
$50 early an age. ” | Lo lt 5 
Though any attempt to delineate the character of Robert I. wok. in 


this place, be foreign to the purpose; yet it seems not altogether imperti- 
nent to remark, that he was the first who admitted the people, properly 


$0 called, that is, the citizens and burgesses, to a share in the legislature. 


The parliaments of Scotland had hitherto consisted of only prelates, noble 


men, and tenants in capite; who alone were either obliged, or entitled, 
to give suit and presence in the king's supreme court. The very term, 
Parliament, was then new in Scotland, being chiefly introduced and ren- 


: dered familiar by the English, during the long and calamitous war of the 


succession. The King adopted the new denomination, as best suited to 
| the important alteration which he introduced into the legislative body. 
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Old Fordun, having no technical language for describing inch new legis- 
lators, in his accounts of King Robert's parliaments, first, enumerates the 
usual constituent members, clergy, earls, barons, and all the nobility, &c. 
and then adds, ana cum populo ibidem congregato, by which can only be 
understood the commons, or burgesses, lately admitted into the supreme 
national court. Some have thought that, by Fordun's people there as- 


- 


Sembled, we ought to understand. only an unusual concourse of small 
barons and free-holders. But, in some of the statutes of King Robert, 
still preserved, the burgesses are found in parliament by name; as, in 5 
an act made, anno 1326, in form of an indenture between the king and 
the earls, barons, free-holders, and communities of boroug bs, for grant- 
ing to the king, during life, the tenth penny of all rents belonging to 
the laity. And so, in all subsequent parliaments, the burgesses appear, 
and constitute one of the estates. See Appendix to Law Tracts, Edin. 
1758. 
The people, as Fordun not unaptly styles them, soon became of such 

| importance, that they continued to be regularly summoned to parliament, - 775 
even after the noblesse, or lesser barons, were excused from personal at- 
tendance, and allowed to be represented by a few delegates, to act and e 4 
vote in their behalf while the burgesses became a new and constituent | 
| estate of parliament, and, as such, their habit of «tate, or parliamentary 

robes were regulated by act of the legislature. The statute is rather cu- 

rious (Act 47. Parl. 11. Ja. IV. A. 1455), as it distinguishes and explains 

the four orders, or estates, which constituted the Parliament of Scot- 

land, from the time that it ceased to be a convention of lords and ba- 

rons, to the exclusion of the people. These orders vr estates were, the | 

prelates of the church; the earls, including all of that, or any higher rank oe 

of nobility; the lords of parliament, comprehending all nobility and 
HE | 
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5 noblesse below the rank of earl; and the burgesses, or commissioners of 
os cities and boroughs. As to the clergy, they appeared in the full dress of 

| their sacred order: the parliament regulated only the habit of ceremony 

of the other three estates, appointing each to have robes differing in co- 


| 5 Iour, fashion, and ornaments, from those of the other two orders. 
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Tan monarchs who reigned after Robert I. and before the establish- 
ment of the perpetual and inalienable appanage of the Prince Royal, 
known by the name of the Principality of Scotland, acted so far upon 
the liberal principles of King Robert, as to-shew themselves superior to 
the mean jealousy of attempting to keep the heirs to the crown, whether 
apparent or presumptive, in straitened and dependent circumstances. On 
the contrary, they loaded those, who had a prospect of succeeding them, 
one day, in the government of the state, with the highest dignities, and 
with the solid estates to which, in former times, titles of honour and dig- 
nity were annexed. In later times, it has become an established, and al- 
most avowed, political maxim of those who surround the thrones of sove- 
reigns, to study to poison the ear of him who fills the throne, with jea- 
lousies and suspicions against all those who have a prospect of Sitting upon 
it after him; insomuch, that it is rare to hear of an instance of a reign- 
ing prince, who does not live in a continual state of jealous caution, 
if not of open animosity, against his designed or presumed successor. 
For, sound and strong must that royal head be, which can be proof 
against impressions from what is perpetually insinuated, buzzed, and 
| whispered in the ear, by those whom accident or caprice have brought 
into confidence, and who profess indelible attachment to the person, 
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and eternal Andes to the service of their master. By such machina- 
tions, the hereditary princes are sometimes forced, in their own defence, 
upon measures not the most favourable to the interests of the sovereign, 


or to their own; for both, justly estimated, and properly understood, are 5 


naturally and necessarily the same. This the minister never fails to im- 


prove, both for widening the breach, and for strengthening his own in- 


terest; representing it as a full justification of the insinuations and jea- 
lousies that produced it, and taking credit for that penetration which can 
discover events before they exist, even in thought, and for that fidelity, 
which is ever watchful to secure the endangered throne. If it were asked, 

why ministers of different nations, descriptions, and characters, should 
unite in a maxim of this sort; and make, as it were, the dissensions of 
the reigning family, the chief basis of their own power and stability? the 
question would not be difficult to answer. Princes mix more with the 
people, and have access to hear and see more of their humours and interests, 
chan it is allowed to modern sovereigns to see or hear: they might, in 


case of the sovereign being advised to measures nationally oppressive, dis- 
graceful, or odious, and they, probably, would be induced from duty 


and interest, and emboldened by their connection and rank, to try to 


undeceive him: such intruders, between a king and his ministers, might 


prove very dangerous to the latter, and are best kept at as great a dis- 
tance as possible: and, what king would not remove them, and keep 
them at the greatest distance, by the advice of a minister who, from a 


sense of sacred duty to him, scrupled not to offend and affront those who 
might, one day, have it s0 much. in their power to resent and revenge? 


Such attachment, such duty, such love, so personal, so pure, so disinte- 


rested, can leave no room for doubt or hesitation. To which may be 


added, a consideration of greater weight, perhaps, than all the former 


united; chat princes, if not kept at due distance, might presume to ob- 
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trude their advice respecting the grand depot of places and pensions, that 
best and surest foundation of a minister's power and praise. 

But, to return to the men of the fourteenth century, an age which we 
are apt affectedly to term barbarous, and men who, it must be allowed, 
were more influenced by the prompt feelings of a warm heart, than by 
the prudential maxims of a cool head, and who would sooner engage “ to 
« pluck bright honour from the pale-faced moon,” than submit to main- 


tain the © half-faced fellowship*” of the more smooth and refined modern 


- politician: David II. soon after his return from his captivity, A. 1357, 
bestowed upon his nephew, Robert, the Great Stewart, the Earldom of 
Strathern ; to which was added, by another grant, the lands of Kintyre, 
with the advowson of the churches thereof, &c. This was a great acces- 


sion of wealth and power, but not of dignity ; the title of Earl being, in 


that respect, inferior to the Stewart's hereditary title of office, which 
could receive no increase. And, therefore, other titles of honour were 
not desired by this great family. The important services of the Stewart, 
independently of his near relation to, and probable prospect of the throne, 
merited such a distinguishing mark of royal favour; and, probably, the 
nation, whose: honour and independence he had maintained, with great 
bravery and perseverence, during the long and repeated absence of its 
sovereign, expected that it should be conferred upon him. Nor did the 
king appear at all backward, at this time, to add to the power and splen- 
dour of the Stewart and his family, although he was his heir presumptive, 
or rather apparent ; as Johanna, Princess of England, to whom David had 
been married for many years, had: brought him no children. On the 


contrary, it must have been nearly about the same time when Robert 


was invested in the Earldom of Strathern, that the youth John, his son, 


was created Lord of Kyle; since we find him so designed in charters as 


early, at least, as 1361. It seems as if an estate belonging to his father, 
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and another. . to the Kink, both lying in the bailliary of Kyle, 
had been joined, and erected into this lordship, for the son of the Stewart; 
at least, we find Kyle, afterwards, constituting part of the principality, 
under the double description of — n and n which 
seems to intimate as much. 

King David, some years alin; made a a more important alldition to the 
wealth and honours of his destined successors, by divesting himself of 
his paternal Earldom of Carrick, and bestowing it on John, Lord of Kyle. 
This he did by charter, granted in parliament at Scone, the 22d June, in 
the thirty-fourth year of his reign, which falls in with A. 1363 ; a year 


- memorable, on account of David's attempt to alter the succession, and 
break through the entail of the crown, so often settled by parliament. 


David Bruce had, during his captivity in England, entered into secret 
and strange intrigues with Edward III.; and he seems to have continued 
to be the tool, if not the pensioner, of that able and artful monarch, bis 


beloved brother, during the remainder of his life and reign. Edward find- 


ing that, after a war carried on for more than seventy years, with little 
interruption, and after nine expeditions conducted by himself in person, 
he was as far from being master of Scotland as his grandfather was, when he 
first commenced hostilities; began to change his measures with respect 
to that country, computing that it would be more cheap and easy to pur- 
chase than to conquer it. The new system was worthy of his prudence 
and experience; and, if it did not answer his expectations, with the rough 
| barbarians of that age, it certainly has had its complete effect, with the 
more refined men of later times. However, Edward III. negotiated and 
intrigued with David Bruce and Edward Baliol, at the same time; and, if 
he found the latter always ready to obey his orders, the former, it seems, 


shewed no great reluctance to enter into his views. Happily for David, 


though his frequent and unaccountable visits to the court of England, to- 
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gether with some other circumstances in his character and conduct, might 
have raised some diffidence among his subjects, at the time; yet, the full 
extent of his practices was not known, nor indeed suspected, till more 
than 300 years after his death. | 

It was in the Parliament of Scone already mentioned, A. 1363, that 
King David made the first open attempt to carry his secret intrigues 
with King Edward into effect, by proposing to the Estates, in the event 
of his dying without issue, to choose for their king one of the sons of 
Edward III.; earnestly recommending Lionel, Duke of Clarence, to their 
choice, and enlarging on the many and great advantages of which the 
measure could not fail, it was alleged, to be productive. The experiment 
failed, as the King's proposition was received by the Parliament with una- 
nimous indignation and disgust : the Stewart, in particular, took the alarm, 
as he had good cause to do. The King, sensible of the danger into which 
he had brought himself, desisted from his proposal; and it seems to have 
been in proof of his sincerity, and to allay the fears of his nephew, and of 
the nation, that he bestowed his Earldom of Carrick on the Lord of Kyle, 
by a charter granted i in, and approved by, the same Parliament. 

But, all this could not quiet the universal jealousy and distrust excited 
by a proposition, which seemed to imply no less than that the nation was 
betrayed and sold by its sovereign. The Stewart and the other principal 
nobility entered into associations for mutual defence, and for maintaining 
the legal succession to the crown, and things were tending to an open 
rupture. David also prepared for his defence; for which he appeared 
to possess resources far beyond what his Scottish revenue, dilapidated and 
deranged as it must then have been, could afford. This, probably, con- 
tributed to bring matters to so speedy an accommodation. The King 
offered a general amnesty, the Barons renounced their private confedera- 
cies, and there is an appearance as if the peace had been cemented by Still 
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farther grants and graces in favour of the: Stewart's. fatnilys The Earl- 
dom of Athole, which fell to the crown by the forfeiture” of David de 
Hastings, was bestowed on the Earl of Carrick, and Annabel Drummond 


his wife, and the longest liver of them; and, not long after, Robert, che 
second surviving son of the Stewart, was invested in the Earldom of 


Monteith, to which he laid claim in right of his wife. There seems to be 


a small mistake, probably the printer's, in the date assigned by my author 
for the grant of the life · rent of the Earldom of Athole to the Stewart's 
eldest son and his lady; w which would require more time and research to 
correct, than the importance of it to the present purpose seems to merit. 


What is intended here is only to shew, that, even in the miserable reign 


of David Bruce, who had no family of his own, the heirs of entail to the 
crown were amply provided to the best estates and highest dignities in 


the kingdom; agreeably to the long established practice of former mo- 


narchs, and to the known political maxims of the nation: 60 false, in this 


instance, as in most others, 1 is the assertion of Buchannan, that * the chil- 


cc dren of King Robert II. owed their dignities to their father, after his 
e accession to the throne. This falsehood, calculated to countenance the 


more gross and scandalous falsehood of the illegitimacy of the royal line, 


was, for more than a century after, servilely copied by other careless or 


ill-designing writers. It has been since confuted, and the legitimacy and 
honour of the royal House of Stewart, and of so many other royal Houses 


descended of it, have been vindicated and established, in the clearest and | 


amplest manner, on the evidence of the most indubitable records. 
One record it is thought proper to quote here, not so much to confute 


Buchannan, who has been so often confuted before, as to shew in what 


high consideration the Prince Royal, or other Heir Apparent, was held 


in Scotland, and what share of political influence he was allowed to possess. 
The parliamentary charter, by which David II. allowed the clergy to 


= 


make a will, and to dispose of their moveables or chattels, is preserved en- 
tire by Fordun, as being a deed of the utmost importance to his order. 
To this charter the first witness is, © Roberto Senescallo, Comite de Strath- 
. © erne, nepote nostro ;” and the next witness is, © Johanne Senescallo, 
4 Comite de Carrick, filio suo primogenito, et herede.” And, the act bears 
to have been passed, © de consensu et assensu Roberti, Senescalli Scotiæ, 
« nepotis nostri, et liberorum suorum, nec non aliorum Baronum et Pro- 
« cerum, ac trium communitatum regnl nostri, in pleno nostro parlia- 
ce mento tento apud Perth.” From this it appears, that the assent and con- 
sent of the Prince, or other Heir Apparent, were essential to the validity of 


any deed, even of an act of parliament, which tended to affect the estate 
of the crown, his destined inheritance. Before the present act, the goods 


and chattels of ecclesiastics, who were supposed to have no heirs, escheated 
to the crown, on their decease. And, as the privilege of devising their 
effects. by will, now granted to them, tended to the diminution of the royal 
revenue; therefore, the express consent and approbation of the Stewart 
and his sons, heirs of entail to the crown, were deemed necessary to the 
validity of an act passed in full parliament. Such as the high political 
importance of the Prince of Scotland, when of age. When under age, 
his consent was implied in that of the king, his natural guardian, and legal 
administrator. 5 ; g 1 | 

It was a maxim of national policy with the Scots, as tenacious of their 
property as they were lavish of their personal service and blood, to provide 
for the royal family, both in its head and members, in the most liberal 
manner, the better to enable the sovereign to carry on the government, 
without burdening the subject with aids, which, in ordinary cases, they 
granted sparingly, and paid grudgingly; and without having occasion to 
depend on foreign courts for pensions or supplies of money, which they 
considered as equally disgraceful, and dangerous to the public liberty. Ac- 
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cordingly, we never find them complain of what the crown acquired or 
possessed; but often of what it lost or gave away. They appear jealous only 
of the alienation or dilapidation of the royal patrimony and estates, know- 
ing that; when the court is poor, the government becomes both weak and 
tyrannical ; evils against which the Scottich Parliaments most anxiously 
guarded, and made all the provisions that human prudence could devise. 
Hence so many acts of inalienable annexation to the crown ; and hence 
80 many laws authorizing the King and Prince to revoke and re-assume, 
at their pleasure, and without the usual forms of procedure, all grants and 
alienations made out of their respective estates, whether by their predeces- 


sors, or by those who acted for them during their nonage. Vet, frequently, 


all the grants and precautions of Parliament proved but too slender a pro- 


vision for, and too weak a fence against, the prodigality and facility of 


princes, surrounded by rapacious courtiers, and aided by the evasive arti- 


fices of legal chicane. The crown often. became necessitous, and the 
nation, as often, had its necessities to supply; not indeed as a thing of 


course, or which passed without inquiry or censpre ; but, as what the na- 


" 


© tional honour, and the public peace and security, rendered ee 
zãs often as the case occurred. 


In evidence of what is here said, the preamble of c one act of parliament, ; 
of a pretty remote date, may suffice here, out of many that might be 
quoted. 1ti is the act 41. Parl. 11. Jaw. 11. A. 1455, which begins thus: 
« Item, in the first, forsameikle as the povertie of the crowne is oft- times 


dhe cause of the povertie of the realme, and that manie uther inconve- 


c nients ar there-throw, the quhilkis were lang to expreeme; by the ad- 
« vice of the full councel of the Parliament, it is statute and ordained, 


that in ilk parte of the realme, for the King's residence, quhair it hap- 
© penis him to be, there be certaine lordshippes and castelles annexed to 


te the erowne, perpetually to remaine; the quhilk may not be given in 


Fg 
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fee and heritage awaie, nor in franck tennement, to onie person, of 
« quhat estaite or degree that ever he be, but [without] advise, deliver- 
ce ance, and decreete, of the haill Parliament, for great seeand and reason- 
© able causes of the realme.” &c. The act then proceeds to declare all 

grants and dispostions of the annexed estates null and void, with strong 
cClauses of revocation, at pleasure, in favour of the crown; which is fol- 
£ | lowed by the enumeration of many castles, lordships, and other lands, ina- 
lienably annexed. | 
Agreeably to the general state maxim of the nation, of providing libe- 
rally, not only for the King on the throne, but also for the heirs, apparent 
or presumptive, of the crown, Robert, the Great Stewart, before his 
accession to that royal estate which so many acts of the legislature had se- 
cured for him, found himself, and the part of his family that was come to 
maturity, possessed of titles and territories far exceeding those of any other 
family in the kingdom. He himself possessed, in addition to the great 
inheritance derived from his ancestors, the lands settled upon his mother 
and her heirs, at her marriage, by Robert I. his grandfather ; the lands 
settled on himself while yet a child, by the same King, out of the forfeit- 
ures of De Soulis and De Moubray ; and the Earldom of Strathern, con- 
ferred on him by King David II. as a reward for his eminent public 
services, and in compliance with the wishes of the nation. His eldest 
Son, John, possessed the Lordship of Kyle, and the Earldom of Carrick, 
in fee, and the Earldom of Athole, in life-rent to himself and to his lady, 

all by charters of his uncle, King David. His second son, Walter, pos- 
sessed the Earldom of Fife, in consequence of his marriage with Isabel 
Macduff, daughter and sole heir of Duncan, Earl of Fife. And, Robert, 
the Stewart's third son, was invested in the Earldom of Monteith, in 
consequence of his marriage with Margaret, heiress of that honour. It 
is hardly necessary to add, that these dignities and estates were, in n effect, 
E 8 
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grants from the crown; as such great heiresses, wards of the crown, could 
not be obtained but with the consent, and by the favour of the King. 
Robert II. on his accession to the crown, A. 1371, did, it is true, make 
farther arrangements and provision for his numerous family. Thus, his 
second son, Walter, baving died young, and without issue, his widow, the 
4 | Countess of Fife, was prevailed with to resign her Earldom in favour of 
| = To: . . the third son, Robert, Earl of Monteith, for an annuity of 145 pounds 
1 . sterling. On Alexander, his fourth son, King Robert bestowed, at first, 
the lands of Badenoch, and afterwards, the Earldom of Buchan, as also 
that of Ross, in right of his wife. To David, his eldest son by his second 
vife, Lady Euphame Ross, the King gave his own Earldom of Strathern; 
and to Walter, the second son of this marriage, he gave, first, the lands of 
Badenoch, and afterwards the Earldom of Athole. 
As for John, Earl of Carrick, the King's eldest son, who PROP pos- 
sessed such ample estates and honours, he was solemnly recognized as the 
Stewart of Scotland, and the true and lawful Heir Apparent, by act of 
parliament, made at Scone, immediately after his father's inauguration, on 
the 27th March, 1371; and an oath of fealty to him, as such, was taken 
by © all the prelates, earls, lords, barons, and others present, with a full 
« voice, and one by one, for himself, his heirs and successors, &c. Whe- 
ther any addition was made to the territories of the Prince Royal, on 
this occasion, does not appear from the act. From his being declared 
Stewart, we should be induced to think that the ancient patrimonial - 
inheritance of his family was conferred on him, by his father, along 
with the title, either then, or soon after; which is the more probable, 
because we find him resigning the Earldom of Athole, for a provision 
to his youngest brother. What is certain is, that, from this time forward, 
Prince and Stewart has been the fundamental) inherent, and birth-right 
style and title of the Hereditary Princes of Scotland, whatever other 
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titles and dignities may have been superadded, or have come to them by 
SUCCESSION, afterwards, 1 . | 

Robert II. finished a prosperous reign of nineteen years, on the 19th 
April, 1390, at the age of seventy-four. He was succeeded by his son, 
John, Earl of Carrick, Prince and Stewart of Scotland, who changed 
his baptismal name, on his accession, and is known in history by the 


name of Robert III. It seems, the name of John was accounted inau- 


spicious for a king, on account of the recent instances of the misfortunes 
of John, King of France, who died a prisoner in England; of the mean 


ambition of John, King of Scots, who submitted to hold his crown of a 


foreign power ; and of the equally mean and odious character of John, 
King of England, who not only did homage to a foreign power for his 
crown, but submitted to a tribute for it, which was paid by himself, and 


by his son and his grandson, after him. The name of Robert, on the 


contrary, was very popular in Scotland, on account of the idolized me- 
mory of Robert I. and of the illustrious character and happy reign of the 
late King. 


It does not appear that Robert III. made any change, during the first 


years of his reign, in the arrangements and appropriations made by his 


predecessor, for the support of the different branches of the royal family, 
and particularly, for that of the Prince Royal. It cannot well be doubted, 


that he gave immediate investiture to his eldest son, Prince David, al- 


ready a young man of eighteen years of age, and of high spirit and active 
vigour, in all that he possessed himself while only Prince and Stewart. 
This is the least that can be inferred from the high character which that 
Prince sustained, and the very important part which he acted « on the pub- | 
lic theatre, as long as he was suffered to live. : | 
This King, who had received from nature rather amiable v virtues has 


ive talents, was, soon after his accession, so hurt and bruised by a 


—. 
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fall, according to some, or, as ; others say, a kick from a horse, that he 
continued weak and valetudinary for the remainder of his life. Being 
thus disqualified for those vigorous exertions and active movements, which 
were necessary for the due discharge of the royal function, in that age, 
the public administration was committed to other hands, during almost 
the whole of the reign. Most of our historians tell us, that Robert, Earl 
of Fife and Monteith, and afterwards Duke of Albany, acted with the 
title and power of Guardian, or Governor General of the kingdom, even 
during the latter years of his father's reign, and throughout the whole of 
his brother's. In this there seems to be some mistake. That so ambi- 
tious and enterprizing a prince as Robert possessed a considerable share 
of power, both under his father and brother, is highly probable; and it is 
well known, that the lust of still greater power instigated him to the most 
criminal courses, and at last, to the most barbarous and inhuman murder 
of his gallant nephew, the Prince Royal. But, there is no vestige, from 
records, of the Duke of Albany having assumed the title of Governor, or 
of his having acted with any shadow of supreme e n the life 
of his brother, Robert III. 

It was not to his brother, but to his son, Prince David, that the King 
committed the reins of government; which the Prince administered with 
great eclat, while he lived, but always in name, and by authority of his 
father. This appears by many records published by Mr. Rymer, in 
which we find the Prince concluding treaties, and managing all the most 
important affairs of the kingdom, both in the cabinet and in the field, with 
the Duke of Lancaster, under Richard II. and afterwards with his son, 
King Henry IV. And, what puts it past all doubt is, that in a multitude 
of charters, and confirmations of charters, still extant, the Prince is styled, 
Locum-tenens Domini nostri Regis generaliter constitutus, or, Lieutenant 
General of our . Lord che King. 
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That the Prince was constituted Lieutenant General, or Guardian of 
the Kingdom, and acknowledged and treated with, as such, by foreign 
powers, is evident from the letter of King Henry IV. to King Robert, 
which is published by Rymer, Tom. VIII. p. 158, in which are these 
words. Ad quas quidem literas nostras, David, primogenitus vester, 
« ac Dux Rothesaie, &c. nec non vester Locum-tenens, hos adversarium 


ee guum Angliz vocans, literas nobis scripsit.” And yet Fordun, the fa- 


ther of Scottish history, in his account of the creation of the two Dukes, 


calls Robert Gubernatorem tunc Regni. The truth of the case appears to 


be, that the ambitious Robert assumed to himself the chief direction of 
affairs, about the end of his father's reign, and the beginning of his bro- 
ther's; and continued to exercise his usurped authority, till the commission 
was issued constituting the Prince Guardian of the realm. Though the 


Prince was, according to the law of nature, and the constitution of the 


kingdom, the person who ought to govern, in case of the incapacity of 
his father; yet the appointment, which put an end to the usurped power 
of Robert, inflamed his ungovernable ambition to such a pitch of despe- 
rate rage, as induced him to form the horrible "——__ of destroying the 
Prince, his nephew. : 

In the congress held in the month of March, 1398, for settling national 
differences, between the Prince of Scotland and John of Gaunt, assisted 
by other commissioners, on both sides, the latter is styled John, Duke of 
Aquitaine and Lancaster, uncle to the King of England, and the former, 
David, Earl of Carrick, eldest son of the King of Scotland. In a subse- 
quent congress, held in the month of October, the same year, by com- 
missioners appointed on both sides, for explaining and carrying into 
effect what had been agreed on between the two Princes, and for appoint- 


ing another i interview between them, in order finally to settle the borders, 


and terminate all matters in dispute, the Duke of Lancaster is designed as 
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before; but, the Prince of Scotland is styled, not Earl of Carrick, as be- 
fore, but, Duke of Rothesay. So that it must have been during the in- 
terval of time between the 16th of March and the 26th of October, 1 398, 
and in the eighth year of Robert III. that the title of Duke was first in- 
troduced into Scotland, and conferred on David, Prince Royal and Re- 
gent of the kingdom, formerly Earl of Carrick, &c. ; 

This innovation, probably, proceeded on an idea, to which the inter- 
view of the two princes might naturally give rise, that it was unsuitable, 
and unworthy of the Scottish national dignity, that the Princes of England 
should enjoy a title of nobility, which was esteemed to be of higher rank 
than that possessed by the Hereditary Prince of Scotland. Prince David's 
ambitious and designing uncle, Robert, took care to get himself, at the 
same time, decorated with the new honours, by the style of Duke of 
Albany; a title well according with his aspiring views, as implying, if 
we regard the etymology of the word, no less than Duke of Scotland; a 
circumstance, probably, not adverted to at that time. These titles were 
conferred, according to Bishop Lesley, from Fordun, in a parliament 
assembled at Perth; that is, by an act of parliament in form of a charter, 
or a charter granted with the approbation of the estates assembled in par- 
liament; a mode of making important grants very usual in former times. 
It would seem, however, as if the newly imported honours, first intro- 
duced into Britain by Edward III. when he erected the Earldom of 
Cornwall into a Dutchy, in favour of his infant son, and lavishly diffused 
by his successor, Richard II. were not much coveted or relished by the 
generality of the Scots; since, for more than two centuries:after, we read 
of no higher title of nobility in Scotland, out of the royal family, than 
the ancient British and Saxon honours of Earl, Lord, and Baron, toge- 
ther with the much desired and respected military honour of knighthood, 0 
Vell according with the highly attuned martial strain of those heroic ages. 


—— 
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See Camden's Brit. p. 425, 426. Crawfurd's History of the Stewarts, 
P. 14, 15, 17. Hailes's Annals, Vol. I. p. 139.— Vol. II. p. 55, 65, 
83, 96, 114, 116, 251. Abercromby, Vol. II. p. 148, 149, 157, 165, 
205, 226. Mackenzie's Lives, Vol. II. p. 103. Anderson's Diplo- 
mata, No. 51. Introduction to Hawthornden's Works, edit. 1711. 
Fordun, Vol. II. p. 391, and 422. 
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SECT. III. 


Of the Erection-of the Principality of Scotland. 


— 


Tub a considerable territory was, at some former and remote period, 
erected into a principality, or perpetual appanage, for supporting the dig- 
nity of the Prince Royal of Scotland, is a fact universally known and ac- 


knowledged. This is what no writer has ever presumed to call in ques- 
tion: though there have not been wanting some who have endeavoured 
to weaken, and render doubtful, the legal right of succession to this 
princely provision. But, these were the same men, who have also la- 
boured to undermine the legal right of succession, by inheritance, to the 
crown itself. Their attempts have, happily for the national tranquillity 


5 and constitutional order, proved as unsuccessful hitherto, as their prin- 


ciples were pernicious and their allegations groundless. 
The same universal agreement does not obtain, with respect to the 
time of the erection of the Principality. The diversity of opinions, on 


| this head, ariges from the original deed of erection not being to be found | 


of late years; which left men at liberty to ascribe it to any of those pe- 


riods, when such an establishment was most likely to have been made, or 
| at which there was certain evidence, from records still in being, that it 


did then exist. There are four different eras e for the erection of 


the Principality, which are as follows. 


ist. It is the opinion of the celebrated Sir a ar in his 


Obzervations on hy; & Act 16th, parl. 1489, of which more hereafter, that 
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\ 


the Stewartry was erected into a principality, in favour of the King's eldest 


son, by Robert II. immediately after his accession to the crown, at the 
same time that he had his eldest son, John, Earl of Carrick, recognized 
and declared Prince, Stewart, and Heir Apparent of Scotland, in his first 
parliament, A. 1371, as before observed. And, for this opinion, it will 
hereafter appear, that there 3 is no little probability ; although there are no 
public documents known at present, "which can establish the truth of 1 it, 
with a certainty that admits of no doubt or dispute. | 
- 2d. Another, and the most generally received, opinion is, that the. 
Principality of Scotland was first erected by Robert III. at the time when 
he created his eldest son, Prince David, Duke of Rothesay, A. 1398. 
This appears to be the account of the matter, that was communicated to 
wle learned and excellent Mr. Camden, by the Scottish antiquarians of his 
day; and particularly by Sir Robert Sibbald, by much the most eminent 
of them, and on whom Camden chiefly relied, in his account of Scotland. 
There, speaking of the Island of Bute, he thus expresses himself: In 
<« this island is Rothesay-Castle, \ which gives the title of Duke to the eldest 
son of the King of Scotland, who is born Prince of Scotland, Duke of 
% Rothesay, and High Stewart of Scotland, ever since King Robert the 
Third invested David, his eldest son, Duke of Rothesay, who was the 


«. first, in Scotland, that was honoured. with the title of: Duke.” The 


same author makes similar remarks, in describing the counties of Carrick 
and Renfrew, from which the inferior titles of the Prince are derived. In 
the conclusion of his short account of the former, he says, © But, the 
* title of Earl of Carrick, being for some time left. to the younger sons 
er * of the family of Bruce, afterwards became an addition tõ the other 


« honours of the Princes of Scotland.” This seems not to be prefectly 
accurate; as it is certain that, since Robert I. established himself on the 


throne, his ancient patrimonial honour and estate were never bestowed 
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upon any, who was not heir, either apparent or presumptive. It is true, 
that King Robert gave the Earldom of Carrick to his brother Edward, 
afterwards King of Ireland; but, it is also true, that Edward had been 
declared presumptive heir, and, in the entail of the crown made by Par- 
liament, was ranked immediately after the male issue of the King, who 
then had no male issue, and before his daughter, the Lady Marjory. The 
same Earldom was also bestowed, by David II. on John, Lord of Kyle; 
but, John was the eldest son of Robert, the Stewart, who had, so often, 
been recognized, by Parliament, as the lawful heir, and apparent succes- 
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sor to the King. The learned author is more correct, when he concludes 
his account of Renfrew, © a little province full of nobility,” thus: © But, 
I have read, that the title of Baron of Renfrew, by @ peculiar right, be- 
« longs to the Prince of Scotland.” 

gd. Other learned gentlemen, who have treated on the oubject, date 
the first erection of the Principality from the charter of Robert III. in 
favour of Prince James, afterwards James I. A. 1404. This is the opi- 
nion of the learned Lord Lyon, Sir James Balfour, in his account of the 
Principality. It is also the opinion of the industrious W Crawfurd, 

in the beginning of his History of the House of Stewart. ; 

_ 4th. A late writer, Mr. Chalmers, who has made a considerable collec- 
tion of abstracts from charters and other records, concerning the Princi- 
pality, has a singular opinion, that the establishment, in its present form, 
did not take place before the reign of James III.; and that it was pro- 
bably made but a short time before the act of parliament, A. 1469, of 

which hereafter. That this 1s a mistaken notion will be shown, when we 

come to state the tenor and consider the purport of that act. Other 

learned gentlemen, who have turned their thoughts to the subject, are of 
opinion; that the act of James III. was the first parliamentary sanction 
given to the establishment of the Principality; which, before that date, 
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mat d. have Stood. upon the authority of royal charters alone. For this 


, all that can be urged is, that the act, 1469, is the oldest act of 
parliament that can now be produced, in which the erection of a perpe- 


tual appanage, for the support of the Prince, is recognized and ratified. 


Against it is the reasoning of Sir E. Coke, in his Case of the Prince, in 
which he seems to have had the Scottish appanage in his view no less than 
the English, the Prince in question being heir apparent to both crowns. 


So that, says Sir Edward, if there be King grandfather, father, and son; 


« now, the father being the first-begotten son of the grandfather, is Duke 


"of Cornwal, in the life of the King; and the same instant that the grand- 


«Father dieth, the father is King, and the same instant also the son is 


« Duke of Cornwal; which course of inheritance, being against the rules 
« of the common law, cannot be created by charter, without the force 
e and strength of an act of parliamen As to the ingenious reasoning 
of Sir has Balfour, concerning the charter by Robert III. which he 
contends * to be the sole ground of a Principality in Scotland,” it "chal | 


£ be hid before the reader, along with the charter itself. 


But the first charter, or act of erection, whether by Robert II. EY 
ing to the learned lawyer, or by Robert III. according to the general opi- 
nion, has perished, amidst the general and repeated wrecks of national re- 
cords; or, if in being, it has hitherto eluded every research made to dis- 


cover it. This has induced men to reason conjecturally and analogically 


concerning the nature and terms of the first grant. And, observing the near 
resemblance that the constitution of the Principality of Scotland bears to 
chat of the Dutchy of Cornwall in England, and to the French Dauphine; 
and knowing that Scotland borrowed many things, from both France and 
England, as well in matters of legislation and police, .as in customs and 


Tp manners; they were led to believe, that in this-point, also, of the establish- 


ment of a perpetual e, for the Prince Royal, the King and Parlia- 
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ment of Scotland did no more than copy what had been done, a consider- 


able time before, in England and France, for the same purpose. This 


species of reasoning, though not demonstrative and incontrovertible, ap- 
pears so probable and convincing, that it is thought, a short account of the 
origin and constitution of the English and French appanages will serve 
to throw considerable light on the history of that of Scotland. And, this 
is the more easy to be given, because the original grants and acts, respect- 
ing both, are still extant, and of no difficult access. 
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SECT. 1V. 


Of the Dutchy of Cornwall. 


Tas Earldom of Cornwall was bestowed, sometimes on bastards, and 
sometimes on cadets, of the royal family, from the conquest to the time of 
Edward III.; which, perhaps, led Camden into the fancy, that the case 
might have been the same of the Earldom of Carrick. Edward II. gave 


it to his minion, Gaveston ; after whom, it was more suitably conferred, by 


Edward III. on his brother, John of Eltham. That Prince dying young, 
and without issue, it reverted once more to the crown. It was upon this 


that King Edward, in the eleventh year of his reign, which was A. D. 


1336, erected the Earldom of Cornwall into a Dutchy, in favour of his infant 


son, Edward, afterwards the celebrated Black Prince; and that by an 


. 


act of parliament, made in the form of a charter. It is published by Sir 


E. Coke, in his Reports, Part viii. Casus Prin. of which the important 


clauses of erection, annexation, and limitation, are as follows. 


_ « Edwardus, &c. Considerationis nostræ intuitus ad personam dilecti | 


« et fidelis nostri Edwardi, Comitis Cestriæ, filii nostri primogeniti, inti- 
mos convertentes, volentesque ejusdem personàm honorari, eidem filio 
' © nostro nomen et honorem Ducis Cornubiæ, de communi assensu et 


« consilio Prælatorum, Comitum, Baronum, et aliorum de consilio nostro, 


* in præsenti parliamento nostro, apud Westmon. die Lunæ proxim. post 
« festum Sti Mathiæ Apostoli prox. præterit. convocat. existen. Dedi- 


« mus, ipsumque in Ducem Cornubiz prefecimus, et gladio cinximus, 
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4 sicut decet; et ne in dubium verti poterit aliqualiter, in futurum, quid 
| ee aut quantum idem Dux, seu alii Duces dicti loci, qui pro tempore fue- 
= 1 5 * rint, nomine Ducatus predicti habere debeant, omnia in specie, que 
NY 5 « ad ipsum Dueatum pertinere volumus, hac carta nostra duximus inse- 
* renda; Dedimus itaque et concessimus, pro nobis et hæredibus nostris, 
* et hac præsenti carta nostra confirmavimus eidem filio nostro, sub no- 
« mine et honore Ducis dicti loci, castra, maneria, terras,” &c. 
Then follows the enumeration of all the manors, castles, and other parti- 
culars of che grant, with the stannery, and the coinage or stamping of the 
tin, after which Habend. et tenend. eidem Duci, et ipsius et bæredum 
suorum, Regum Angliæ, filiis primogenitis, et dicti loci Ducibus, in reg- 
no Angliæ bereditate Successuris.” And then other lands and manors 
1 are e deseribed, as possessed by the Queen and others, which are also given. 
—— Prefato Duci, et ipsius ac hæredum suorum, Regum Angliz, 

M « fliis hens conan quæ quidem omnia castra, burgos, &c.——pre- 

- « dicto ni, præsenti carta nostra, pro nobis et hæredibus nostris, 
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e annectimus et unimus, eidem in perpetuum remansura, ita quod ab om- 
ni eodem Ducatu, aliquo tempore, nullatenus separentur, nec alicui 
« nec aliquibus aliis, quam dicti loci Ducibus, per nos vel hæredes nos- 
4 tros donentur, seu quomodolibet concedantur; ita etiam quod præfato 
* Duce, seu aliis ejusdem loci Ducibus decedentibus, et filio seu filiis, ad 
& quos dictus Ducatus, prætextu concessionum nostrarum prædictarum, 


« gpectare « citur, tunc non apparentibus, idem Ducatus, cum cas- 
« tris, burgis, mitts, et omnibus aliis supra dictis, ad nos vel hæredes 
« nostros, Reges Angliæ, revertantur, in manibus nostris, et ipsorum hære- 
„dum nostrorum, Regum Angliz, retinenda, quousque de hujusmodi filio 
« gu filiis, in dicto regno Angliz hæreditarie successuris, appareat, ut dic- 
2 wears now SUCCESSIVE Ducatum illum, eum pertinen. pro nobis 
«  ethzredibus1 nostris concedimus, et volumus liberari, tenend prout supe- 
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ee rius est expressum; his testibus, &c. 
N apud Westmon. decimo septimo die Martii, anno regni nostri undeci- 
& mo. per ipsum Regem et totum Consilium in parliamento. 

Mr. Rymer, who has not inserted this charter in his collection, pro- 
Ca bably because it had been published before, has, however, given us a 
precept which passed upon it, the following year, 1337, directed to the 


Sheriff of Cornwall, for putting the Prince in possession; the substance 


of which runs thus.“ Cum nuper personam dilecti et fidelis nostri, 


Ex Edwardi Comitis Cestræ, filii nostri primogeniti, honorare volentes, 
« eidem filio nostro nomen et honorem Ducis Cornubiæ dederimus, ip- 
* gumque in Ducem Cornubiæ prefecerimus, et gladio cinxerimus, sicut 
decet, &c.“ Then follows a reservation of one thousand marks 
to William de Montacute, Earl of Sarum, till certain lands, granted to 
him in reversion, should come into his possession ; after which“ Ha- 
« bend. et tenend. eidem Duci, et ipsius, et hæredum suorum, Regum 
_ « Anglie, filiis primogenitis, et dicti loci Ducibus, in regno Angliæ hære- 

« ditarie successuris, cum omnibus, &c. de nobis et hæredibus nos- 
e tris, in perpetuum, prout in carta nostra, inde-confecta, plenius conti- 
« netur; tibi præcipimus quod eidem Duci stannariam prædictam, una 
cum cunagio, &c.liberes tenend. juxta tenorem cartæ nostræ præ- 


« dictæ; volumus enim te inde erga nos ex- nunc exonerari; teste Rege, 
« apud Westmon. decimo-septimo Martil.——Per ipsum Regem et totum 
Consilium in parliamento.” | 
We have also, from the same eee an act ion by Mg IV. 
in his first parliament, A. 1399, which may be considered as a ratification 
of all that had been done by Edward III. respecting the Dutchy of Corn- 
wall; since the whole of Edward's charter is ingrossed in this parlia- 
mentary deed of Henry's. The form of this deed is that of a precept, 
directed to the King's Escheator for Cornwall ; * the ö is, to have 
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the Parliament's caghoriey for young Henry, then a boy between ten n and 
eleven years of age, to take possession of the Dutchy ; to which, accord- 


Ing to the terms of the original erection and constitution, he had no more 


right, upon any other title, than his father had to the crown. It runs thus : | 
© Rex Escætori suo, in comitatu Cornubiz, salutem. Cum Dominus 


Edwärdus, nuper Rex Angliz, avus noster, volens personam Edwardi, 


« filii sui primogeniti, honorari, eidem filio suo nomen et honorem Ducis 
Cornubiæ, &c. The narrative proceeds with the whole of King Ed- 


ward's charter verbatim, except that the style necessarily runs in the third 


person, instead of the first; after which the deed concludes with Tibi 
« præcipimus, quod Henrico, filio nostro primogenito, Ducatum predic- 
« tum, ac Vicecomitatum ejusdem, cum pertinentiis, una cum castris, 


* burgis, villis, maneriis, honoribus, stannariis, cunagiis, firmis, terris, 


« et tenementis, una cum feodis militum, et advocationibus ecclesiarum, 
« et omnibus aliis supradictis, in baliva tua, liberes, habenda juxta teno- 
rem et effectum cartæ ipsius avi nostri supradictæ, eo quod idem filius 


« noster infra ætatem existit non obstante : salvo jure cujuslibet. Teste 
Rege, apud Westmon. xv die Octobris.—Per i 1 Nu et Consi- 


lium suum in parliamento.“ 


Then follow grants and brieves, of the same tenor, e to the Es- 


cheators of twenty-one: different counties, and to the Mayor and: Eschea- 
tor of London, for giving possession to the Prince of different manors, 


castles, rents, parcels, and pendicles, lying within their respective juris- 


dictions, and annexed to the Dutchy : And, last of all, a patent, granting 
the wardships and marriages of Wales to the Prince, free of all reddendo 


or payment; all dated,. and witnessed, as the first. 


The learned Camden, who mentions only the first erection and grant 
of the Dutchy by Edward III. remarks upon it thus: © Since which time, 
as I shall observe from record, leaving still the Judgnient of it to the 
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E opinion of lawyers. the eldest son of the King of England is born Earl 


of Cornwal ; and by a special act made in that case (35 Henry VI.), he 


« is to be presumed of full age, as soon as ever he is born, so that he may 
« claim livery and seisin of the said Dukedom the same day he is born, 


* and ought by right to obtain it, as if he had fully completed the age of 


« twenty- one, & c. To which Camden's annotator, Dr. Holland, adds; 
« So, Richard de Bourdeaux, son to the Black Prince, was not Duke of 
« Cornwal, by virtue hereof, but was created by charter. Nor was Eli- 
« zabeth, eldest daughter to King Edward IV. Dutchess hereof, because 


« tis limited to the son. Neither was Henry VIII. in the life-time of his 
« father, after the death of Prince Arthur, Duke hereof, because he was 


« not eldest son.“ . 
Why the excellent antiquary says that © the eldest son of the King of 


« England is born Earl of Cornwal“ only, and not Duke, is not obvious; 


though it is highly probable, that he copies some record. But, as he 


leaves the matter to the judgment of lawyers, it may not be improper to 
add the opinion of one of the first eminence and authority, and an oracle 


of che profession, who makes no such distinction dr exception; viz. Sir 

E. Coke, in his Case of the Prince. | | 
The jealous solicitude of Henry VII. to patch up his lame title, had 

procured from his first parliament, beside the act declaring © that the in- 


« heritance of the crown should rest, remain, and abide in the King, and 


* the heirs of his body, perpetually so to endure, and in none other; 
also, another act declaring, that the said King should have and hold the 
Dutchy of Cornwall, to him and his heirs, in as large and ample manner 
and form, as the Kings Henry VI. and Edward IV. or any of them, en- 
joyed the said manors. But, the Parliament is careful, at the same time, 


to enact, © That, whensoever the King shall have, first, a son of his body, 


ih lawfully begotten, the same son and Prince shall have and enjoy the 
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e gaid Dutchy of Corneal, in as ample and large form and manner as any 


« prinice, first-gotten son of any king, had or enjoyed i it before.” 
- The King by asking, and the Parliament by passing, such an act, seem 


both to acknowledge that the Dutchy, with its appendages, did not make 


part or parcel of the . inheritance of the crown, and could not be con- 
veyed or comprehended under that description. And, the learned judge, 
commenting upon all the statutes relating to the Dutchy, decides to this 
effect : © That, since the foresaid charter of Edward III. the eldest son 
4 of every king, immediately after his birth, was Duke of Cornwal, and 
« yested in the Dutchy, without any grant or charter from the King; and 
e when the eldest son died, or did not exist, the Dutchy returned to the 
crown, and did not descend to the King's grandson, or other apparent 


- © heir of the crown.“ 


And, the doctrine is fully confirmed by the practice, as appears not 
only from the more early instances already mentioned ; but also, from the 
recent example of his present Majesty, when become Heir Apparent, on 
the death of his Royal Highness the late Prince of Wales. On that occa- 
sion, the Parliament passed an act, A. 1751, by which it is declared, that 
« his most excellent Majesty now stands seized of the Dutchy of Cornwall, 
* and the possession thereof; and whereas some doubts may arise, &c. 
The statute then proceeds to give force and validity to all such grants, 


leases, and offices, as should be made or given by the King, © other than 
© honours, lordships, or manors,“ which are excepted and reserved. The 


term for which grants and leases might be . made, 1s likewise carefully 
limited; and © the ancient or most usual rent,” or other © reasonable rent,” 
is © reserved, and made due and payable to him or her, that Shall have 


e the inheritance, or other estate, of the said Dutchy. iy 


Though the act says bim or ber; yet, the latter term can be understood 
to refer only to queens, in actual possession of the throne, by right of 
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SUCCESSION ; As female heirs apparent are excluded from possessing the 
Dutchy, by the express terms both of the original charter of Edward III. 
and of the charter of confirmation of Henry IV. as well as by the decla- 
ratory act of Henry VII. King Edward was, when he erected the Dutchy 
of Cornwall, in the middle of his great controversy with Philip de Valois, 
about the succession to the crown of France; he had acknowledged the 
Salic law to be the rule for deciding that important question, and under 
it he claimed; and he seems, in fact, to have had none but ale ideas of 
succession in his head, at that time. 

The words of Sir E. Coke, in reasoning on the Case of the Prince, are 
as follows. © And, in this case diverse things were observed: 

< 15t. That the eldest son of every king, after the said creation, was Duke 
« of Cornwal, and so allowed; as Henry of Monmouth, first begotten 
son of Henry IV.; and Henry of Windsor, first begotten son of Henry 
« V,; and Edward of Westminster, the first begotten son of Henry VI.; 
and Edward of Westminster, the first begotten son of Edward IV.; and 
« Arthur of Winchester, the first begotten son of Henry VII.; and Ed- 
* ward of Hampton, the first begotten son of Henry. VIII. And, all 
these have enjoyed the style, honour, and possessions of the said Dutchy 
* of Cornwal, so that the possession hath been always, without interrup- 
© tion, with the first begotten sons of the kings, at all times, after the 
C said creation, in 11 Edward III. So that, after the creation, there was 
ee never any first begotten son of any king, but he was Duke of Cornwal.” 

« 2d. That Richard of Bourdeaux, who was son ofthe Black Prince, 
© was not Duke of Cornwal, by force of the said creation; for, although 
* that, after the death of his father, he was Heir Apparent to the crown, 
60 yet, because he was not the first begotten son of any King of England, 
« the said Richard was not in the limitation of 11 Edward III. and 
* therefore, in an. 50 E. III. be was created Duke of Cornwal, by a 
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« special charter: nor Elizabeth, the eldest daughter of King Eduard IV. 

© was not Dutchess of Cornwal ; for, she was the first begotten daughter 
ce of the King, and the limitation is to the first begotten son. Neither was 
King Henry VIII. in the life of his father, after the death of Prince 
Arthur, his brother, by force of the said creation, Duke of Cornwal; 
« for, although he was the sole son, and Heir Apparent, of Henry VII.; 
« yet, forasmuch as he was not the first begotten son, he was not within 
. the said limitation.” ; 

The Case of the Prince, reported by: the learned n was this.— 
Queen Elizabeth, who had no son, and who was as little solicitous about 
preserving the estate of the Prince, as she was disposed to be chackled by 
legal restrictions; had granted to one Lindley, and one Gelly Merick, 
the manors of Taunton, Trelowie, and Landulph, in the county of Corn- 
wall, by letters patents, of the 2d May, in the thirty-seventh year of her 
reign, with a non obstante, in defiance of the law. Some years after, she 
had the grant confirmed by Parliament. Henry, Prince of Wales, com- 
plained to Parliament of this dismembering of his Dutchy. The Parlia- 

ment recommended a trial at law. The Prince brought his action before 
the Chancellor; who, in so important a cause, took to his assistance the 
Chief Justice of each of the other courts. Judgment was unanimously 
given for the Prince. This was precisely the same with the case deter- 
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' mined in Scotland, above a century before, for the Prince, and against 
Lord Carlyle; of which an account will be given in its proper place. 
On this subject, it will suffice, for the present, to add, that, in the pa- 
tent for creating his present Majesty Prince of Wales and Earl of Chester, 
all the titles and territories belonging to the King's eldest son, by birth- 
right, whether English or Scottish, are omitted, as not belonging to his 
1 Highyees, wie was only the OE 8 grandson. 
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SECT. v. 


Of the Dauphine of France. 


#+ 


T. x province of Dauphine, the well known appanage of the eldest sons 
of France, did not come to them by grant from that crown, of whose in- 
heritance it made no part; but, by treaty with, and free donation from, | 1 
Humbert, the last Lord or Dolphin of Viennois, of the ancient race. That 1 1 9 
Prince disponed the Dauphine, and his other territories, to the crown of 
France, with consent and by advice of his parliament ; who, as their 
Prince had no issue, were afraid, lest after his death, their country should 
be dismembered and divided among different claimants; and perhaps, be 
torn and distracted with feuds and civil war, before the different claims 
could be adjusted and finally settle. „ Rs” 

By the first treaty between Philip de Valois, King of France, and the 
Dauphin, A. 1343, Humbert gives and makes over the Dauphine, 8 FM 
C0 Monsieur Philippe, filz du Roy, nostre dit Seigneur, et en cas que | — | | 
« eu cellui ne se pourroit accomplir la ditte donation, pour cas de mort, 
« dont Dieux le gart, ou par autre legitime empeschement, a une des filz 
« de nostre tres chier Seigneur et cousin, le Duc de Normandie dessus dit, | ' 
ou de leurs successeurs, Roys de France, que le Roy, nostre dit Seig= le 9 

neur, ou nostre dit cousin, le Duc de Normandie, ou leurs successeurs, 


« Roys de F rance, voudroit elire, par donation inter vis, sanz *. rap- 
15 I” * _ 
pell. 
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By a Second REO) 8 King Philip ar and Bomben this great dona- 
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tion and legacy was transferred, the following year, 1344, from Philip, 
the King's second son, now created Duke of Orleans, to his eldest son, 
John, Duke of Normandy. And, by a subsequent arrangement and 
treaty, it was, once more, and with the consent of all the parties, trans- 
ferred to, and finally settled on Charles, eldest son of the Duke of Nor- 
mandy, A. 1349, by charter of the Dauphin's, of which the following is 
the important and conveying clause. Nos, Humbertus Dolphinus, præ- 


* dictum Dolphinatum nostrum Vienn. nostrosque Ducatus, &c.—cum 
4 omni dominio, &c.—in dictum Carolum, primogenitum dicti Domini 


« Ducis, perpetuo, pure, et simpliciter, nec expectato alicujus condi- 


« tionis eventu, ex nunc cedimus et transferimus, et eidem præmissa om 


nia donamus et quittamus, donatione irrevocabili facta solemniter inter 
« vivos.“ 


Some months after followed the investiture, by which Humbert TY 


_ gave to Charles, present and accepting, for himself, his - heirs, and 
successors, and in presence of his father, the Duke of Normandy, thereto 
consenting, © real, and corporal, and actual seizine of the Dauphine,” by 
delivering to him © the ancient sword of the Dauphine, and the banner of 


St. ſhears the ancient Endighs of the ne and a Sceptre and 


755 ring. 99 


bert, or his predecessors, which had been carefully reserved and guarded 


in all che treaties of cession; together with some other conditions of less 


importance, respecting the perpetual preservation and use of the title and 


arms of the Dauphin of Viennois, and prohibiting the territory being ever 


annexed to, or incorporated with, the kingdom of France. 
The right, succession, and administration of the: Dauphiné, were aſter- 


wards regulated and settled by a solemn consultation, held in the reign 


= 


. Sinks ho —_ th; to preserve in the We and franchises 
of the inhabitants and subjects of his Principality, granted either by Hum- 
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of Lewis XI.; the result of which was, several declaratory resolutions, 
which were recorded in the register of the chamber, and are, in sub- 
Stance, as follows. ist. That if the King should die without male issue, 
and leaving only a daughter, the Dauphine will not descend to her. 
2d. That the Dauphine can only be given by the King to his eldest son. 

3d. That, when the King gives to his son the administration of the Dau- 
phine, he, the Dauphin, cannot transfer the same to his eldest son. 
4th. That the property of the Dauphine is in the King, and not in the Dau- 
phin; and that the King, after the birth of his son, retains the admini- 
stration. sth. That the Dauphin cannot alienate the administration of the 
Dauphine, or any thing belonging to it. 6th. That the King cannot give 
the Dauphine to any other than his eldest son. 7th. That, though the 


title and name of Dauphin is given to the eldest son, upon his birth; yet, 


the administration remains with the King, and his heirs, called Kings of 
France and Dauphins of Vienne, until he give the administration to his 
eldest son. See Preuves de Histoire Dauphine, Tom. II. 


These regulations and limitations are, certainly, not according to the 


letter, nor to the spirit and design, of the dispositions by which the Dau- 
phine was. conveyed to the royal family of France. The meaning and in- 
tention of Humbert and his parliament, evidently was, that their province 
$hould remain, for ever, distinct and separate from the kingdom of France, 


though in alliance with it, and federally united to it, and under its pro- 


tection ; and that one of the sons, and not the King of France, should be 
Dauphin, who should maintain the rights and liberties of the subject, and 
govern according to the ancient laws andi institutions of the country. But, 
the jealous and encroaching tyranny of Lewis XI. could not endure the 
| barriers of legal rights and immunities, wherever his power, influence, or 


He 


intrigue could break. through them; and, rather than not plunder and 
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oppress, he must needs invade the property, and curtail the rights of his 
own children. Still, however, the title and name of Dauphin were, in some 


measure, reserved, and allowed to belong, by birth-right, to the Prince 


Royal; and, this form and shadow of regard to the treaties, sufficiently evi- 
dence that the property and administration ought also to belong to him, 
as well as the empty title. And, the Prince always styles himself, in his 
letters patent, « By the grace of God, . son of F e and Dau- 
* _— of Viennois.“ 

It may be worthy of remark, before we dismiss this article of the French 
appanage, that John, already mentioned, the eldest son and successor of 


Philip de Valois, had been created Duke of N ormandy, and Earl of An- 


jou and Maine, by his father, on, or soon after, his. being acknowledged 
King of France by the States, which he was in the year 1328. But, this 
grant, though antecedent, in point of time, to both the British fixed and 


perpetual appanages, could not be the model for either; as it was only a 


grant for life, by the express terms, which ee to 3 de 
Dominio Franciæ) are these: | | 
Philippus Dei gratia Francorum Rex Siebe filio nostro, Joanni, 
« dedimus et concessimus Ducatum Normanniz, et Comitatus Angavie 
tc et Sennomanie, &c —Quo mortuo, sive liberos habeat, sive non, præ- 
« dictus Ducatus revertetur et pertinebit ad Regem Franciæ, et ad coro- 
af nam, a qua, ex tunc, non poterit Separari.” 1 
This grant, or rather appointment, instead of being the ode of what 
afterwards took place in Britain, seems to be, itself, copied aſter the 
Case of the Principality of Wales, andin conformity to the ancient prac- 
tice in England and in Scotland, as well as in other nations, in similar 
cases. During those ages, in which military glory was the chief object of 
ambition, and courage and dexterity 3 in the use of arms were the charac- 
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teristic and indispensible accomplishments of a man of birth, to acquire | 
which his whole education and youthful exercises were directed, princes 
had a dangerous pre-eminence ; as they were expected to outshine other 
men, in intrepidity and gallantry, as much as they were exalted above 
them, in rank, wealth, and power. It was therefore usual, as soon as a 
prince had served his time to, and taken his degree in, the only profession 
esteemed worthy of his regard and study, or of those of any man of condi- 
tion, to appoint him to the government of some province, the most ex- 
posed to hostile invasion, or the most suspected of intestine commotion; 
that he might have a theatre on which to practise the military lessons he 
had learnt, to display his ardour and activity, and to give early proof of 
his capacity to command armies, and to govern and protect a nation. 
It was upon this principle that the Scottich monarchs delegated to their 
youthful princes, their apparent or presumptive heirs, the government of 
their English provinces, the most exposed part of their dominions: on 
this principle, were the princes of England appointed to the government 
of Wales, newly conquered, and impatient of the yoke ; as appears from 
the style of their patents, which was, as it still is, “ut præsideat, et præsi- 
« dendo dictas partes dirigat et defendat -” and, it was, to all appearance, 
on the same principle, that King Philip appointed his eldest son to the go- 
vernment of provinces that had been conquered from the English, and 
which the English were preparing, at that time, under their gallant and 
ambitious young monarch, to invade, and attempt to recover. Nor is it 
to be denied, that Prince John, however unfortunate as a King, always 
displayed great gallantry ; and made no inconsiderable figure in those 
wars, and particularly in that which concerned the succession to the 
Dutchy of Bretagne. : 

To what has been stated above, concerning the perpetual appanages 
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ettled-on the eldest sons of the Kings of England and France, it may not 
be foreign to the purpose, to add something concerning the Principality of 
Wales, usually conferred on the Hereditary Princes of England; that 

being che only other establichment, of that nature, /which can be sup 


supposed Z 
to bear any relation to, or to have been at all considered and regarded, 


e erection and constitution of the Principality of Scotland. 


I. 
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SECT. VI. 


"» 


Of the Principality of Wales. 


| Huy III. made a grant of the Principality of Wales to his son Edward, 
then about fifteen or sixteen years of age, as well as of Ireland, and of the 
dominions in France, which had been seized by the Kings of that nation. 
These nugatory grants, of what Henry had not to give, the Prince was to 
make effectual when and how he might. The Prince, when King, did 
make good the grant of Wales; of which country he completed the con- 
quest A. 1284. The monkish historians of the age tell us, that Edward, 
to flatter and conciliate his new subjects, promised to give them a prince 
« of unexceptionable manners, a Welchman by birth, and one who could 
« gpeak no other language; and that he, thereupon, invested in the prin- 
cipality the infant Edward, born at Caernarvon, his second son (for the el- 
dest, Alfonso, was then alive), who thus became the first English Prince of 
Wales. If so, that Prince, Edward II. did not follow the example; as he 
conferred no higher, or other honour on his son, han that of Earl of Ches- 
ter and F lint. | 

The first patent, for creating a Prince of Wales, was granted by Ed- 
ward III. in favour of his heroic son, Edward, the Black Prince. The 
patent is published by Selden (Titles of Honour, p. 632.), and was 
granted in parliament, and bears date, at Westminster, on Monday, the 
12th May; but, without marking the year. It must be posterior to the pa- 
tent for the erection of the Dutchy, in urhich the Prince is styled only Earl 
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A tenth year of his age, with the title of Guardian of the Kingdom. 
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of Chexter, and may y be fixed to the year 1340, in which the 12th May fell 


on a Monday; the same year in which the King embarked on his second 


expedition to France, leaving young . Edward, though but in the ninth or 
The style of the patent, as far as regards the tenure, which is all that is 
to the present purpose, runs, Habendum et tenendum de nobis, sibi et 
bæredibus suis, Reg ibus Anglie, in perpetuum. The same is the style, 
as far as regards this point, of all the subsequent patents, of which many 
are extant, down to that for creating his present Majesty Prince of Wales. 


In this last, which is drawn, up in the English language, the clause of te- 


nure runs, * 'To hold to him and bis heirs, RINSE of. Great Britain, for 


ever.” 


To note it, by the bye, whatever may bet in the nad story of OW first 
Edward's s pleasantry to the Welch, a thing not much in his manner, it is 
certain that he created his son, Edward II. Prince or Regent of Wales, at 


some period of his reign ; as appears evidently from the clause of © Fa- 


« ciendo servitium,” in the charter of Edward III. which clause it has 


been thought proper to discontinue in the patents of modern date. 


From the uniform tenor of the patents, it is evident, that the grant of 


the Principality of Wales, to which the Earldom of Chester is always 


joined, is only a grant for life, like that by Philip VI. to his son, of the 
Dutchy of Normandy, and Earldoms of Anjou and Maine; and that both | 
the Principality and Earldom must revert to the crown, though it is not di- 
rectly so expressed, by the death or accession of the grantee. It seems, 
that these territories haye always been esteemed too important a part of 
the inheritance of the crown, to be alienated for any longer period ; and 
that, to secure the speedy reversion of them, is the reason of never grant- 
ing them but to the eldest son; ;. who, if he lives, must, by his accessIon, 
unit them to the crown, of course. Tor, i in case the Principality, for 
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instance, were bestowed upon any other Prince than the Heir Apparent, or 

to go to any other. heir than the next sovereign, such Prince, or his heirs, | : 

might become too great for subjects: not, indeed, from the revenue de- 

rived from the Principality, which is inconsiderable, and far inferior to 

that arising from the Dutchy; but from the number and valour of the in- 5 f 

habitants, who might render a popular Prince of Wales, of aspiring views, 

and residing among them, ad formidable to the Crown of England, as ever | 

the Duke of Burgundy was to that of France. And, this sentiment was 80 5 . 

strong in the minds of some of the most suspicious and despotic of the _ e N. 

English monarchs, that they were unwilling to trust the Principality out of | 

their hands, even for a time, and to the conduct of an eldest son- Thus, 

the jealousy of Henry IV. would not allow him to create his excellent | | 

son, the wild and merry Hal, Prince of Wales, before he was forced to it, EY o 

by the formal and earnest requisition of both the Houses of Parliament. | ; 5 | 

And Henry VIII. never bestowed the Principality on his son, and far | | TO” 2 | 

less on any of his bastardized daughters; though they were all three suc-  * 

cessively Styled Princes of Wales by popular courtesy. Later sovereigns, _ 

of more refined policy, have preferred the French contrivance of Lewis | 13 

XI. for depressing an Heir Apparent; and, allowing or bestowing all the 

usual titles and honours, have, by Secret resolutions of the obamber, with TT | 

held the administration and revenue. '© . 5 7 T1 
It appears, therefore, that the Heir Apparent cannot claim the dignities | 2 

of Wales and Chester as a watter of right; and that the Sovereign is not 3 CL 5 N 1 

obliged to bestow them on him, but at his own good pleasure, and when he N 1 

shall think it proper; and that, when bestowed, they descend to no other f 1 

heirs of the prince invested, than * sovereign of England, in actual pos- Ln 4 1 

session of the throne. : 575 | . 4 
Lastly, although the investiture of Wales has always been considered 5 

as an explicit acknowledgment that the Prince, who receives it, is the | | 
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undoubted heir of the crown; yet, the princely coronet is no certain or in- 
dispensible prelude to the royal diadem, as many Princes have enjoyed the 
latter without previously receiving the former, and many Princes of Wales 
| have: never risen to sovereign power. Of the Kings of England, since 
Edward I. the following only were Princes of Wales before their aceession, 
viz. Edward II. Richard II. Henry V. Edward V. Henry VIII. Charles 
I. and II. George II. and III. nine in all. The following fourteen so- 
vereigns had not previously received the investiture of Wales; viz. Ed- 
ward III. Henry IV. Henry VI. Edward IV. Richard III. Henry VII. 
Edward VI. Mary, Elizabeth, James I. and II. William, Anne, and 
George I. And these following have been Princes of Wales, without hav- 
ing ever mounted the throne thereby prognosticated to them; viz. Edward, 
. the Black Prince; Edward, son of Henry VI; Edward, son of Richard 
III. Arthur, son of Henry VII. Henry, son of James I. James, son of 
James II. and his late Royal Highness, Frederick, Prince of Wales. 
Having thus given an account, as far as it appeared necessary for the 
main purpose of this essay, of the grants and establishments in favour of 
the Hereditary Princes, in the two nations with which Scotland was most 
connected, and whose institutions she was most likely to copy; we proceed 
more directly to state the case of the Principality of Scotland, and to pro- 
duce such public acts and documents relating to it, as are now extant, or 
have yt been discovered. 1 : 
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SECT. VII. - Tr ö 


Of the Charter by Robert III " to Prince Fames. 


Tus oldest public act hitherto knowl, respecting the Scottish Princi- 

pality, is, the charter granted by Robert III. in favour of his second, and 
then only son, james, after the death of David, the first Duke of Rothe- 
say. The orignal charter is still extant, in the public register, and there | 
are many copies of it, in different hands and places. It runs thus: | | . | 5 
« Robertus, Dei gratia, Rex Scotorum, &c. Sciatis quod concessimus 1 
« charissimo filio nostro et hæredi, Jacobo, Senescallo Scotiæ, quod ha. 
« beat, teneat, et possideat, pro toto tempore vitæ suæ, omnes et singulas . . 
* ferras suas Senescalliæ Scotiz, viz. Baroniam de Renfrew, cum perti- 1 5 „ MW 

« nentiis suis; Baroniam de Cunninghame, cum pertinentiis suis; Ba- = . 9 
roniam de Kyle Senescalli, cum justis suis pertinentiis, jacent. infra 
« Vicecomitatum de Air; Baroniam de Rathow, cum suis pertinentiis ; | 
« Baroniam de Innerwick, cum suis pertinentiis, jacent. infra Vicecomi- | 1 
* tatum de Edinburgh; totas et integras terras insularum de Bute, Arran, 
te et Cumbrey majoris et minoris; ; totas et integras terras de Cowal et 


* Knapdail, cum omnibus suis justis pertinentiis; totas et integras terras | : 4 
©* totius Comitatus de Carrick, cum omnibus suis justis pertinentiis; totas | | _ 
« et integras terras de Kyle Regis, cum debitis et justis suis pertinentiis, - = q 
« jacent. infra Vicecomitatum de Air; inliberam regalitatem, seu regaliam, 0 i 
* &c. In cujus rei testimonium præsenti cartæ nostræ nostrum præcipimus „ „ 15 | 
« apponi sigillum, testibus venerabilibus i in Christo reibe Henrico, Epis- | 7 F 
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“ copo S. Andrez; Gilberto, Episcopo Aberdonensi, Cancellario nostro; 
* Roberto, Duce Albaniæ, Comite de Fife et de Monteith, fratre nostro 
“Germano; David de Lindsay, Comite de Crawfurd; Henrico de Sto 
« Claro, Comite Arcadiæ; David Flyming de Biggar, Militibus ; et Jo- 
anne Senescallo, fratre nostro naturali. Apud Perth, 10 die Decem- 
« bris, Anno Domini 1404, et regni nostri anno quarto-decimo.”” 
Sir james Balfour, in his manuscript concerning the Principality, in 
the Advocate's Library, considers this as the foundation charter of the 
Principality, .* whereby a perpetual destination was made for the enter- 
d tainment of the Princes of Scotland, in all Succeeding ages.” And, the 
Jearned gentleman is, undoubtedly, well founded in his assertion, if by 
Foundation charter we understand the oldest authentic document, at pre- 
sent known to exist, which demonstrates chat such a perpetual destination 
vas made. But, it evidently appears, on the face of the charter, that it 
vas not the original deed, or first public act, by which the Principality was 
erected into a perpetual appanage for the Heirs Apparent of Scotland; 
but, a subsequent deed, acknowledging and declaring that such a destina- 
tion and settlement had been made, and recognizing Prince James as the 
Heir and Stewart of Scotland, on whom the provisions of it were now 
devolved, by the decease of his elder brother. 

For, ist. The general style of the charter is purely declaratory, and re- 
155 to some previous and known grant or settlement; as the King only de- 1 
clares and publishes to his bishops, abbots, earls, barons, and all his | 
good subjects, what he had done at some former period, and not any thing 
newly done at the time of granting the present charter. Thus, he says, 
* Know ye that we bave granted to our dearest son and heir, James, 
7 « Stewart of Scotland,“ &c. in the past tense; but, without repeating 
and confirming the grant, in the present tense, as is always done in deeds, 
whether of high or of little ironman, by which any is is paged, 
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granted, or instituted, originally and for the first time. The same repe- 
tition of the main act, whatever may be its nature, in the present tense, 
is very usual, even in deeds of declaration and confirmation ; but, in pri- 
mary deeds, proceeding upon, and referring to, no previous disposition 
or destination, it is not only usual, but, seems to be indispensibly ne- 
cessar7. 12 | | 
Wen” The King says, We have granted to our dearest son, &c. all 

and each bis own lands of the Stewartry of Scotland;” whereof the 
enumeration immediately follows. From this it clearly appears, either 
that the Prince was, before the present charter, in che actual possession 
of the Stewart lands, which devolved. to him, now become Prince and 
Stewart, by the death of his brother; or, at least, that his father's decla- 
ratory charter did no more than give to Prince James the investiture and 
possession of an inheritance, to which the charter acknowledges him to 
have had an undoubted right before. On any other supposition, the 
style of the charter would be perfectly absurd, in which the King speaks, 
and denominates the Principality, not our lands, but bis own lands, of the 
Stewartry of Scotland; which evidently supposes and admits the. Prince's . 
property in those lands, before this charter was passed. 

gd. The part of the charter of Robert III. which has the greatest ap- 
pearance of implying © a perpetual destination, made for the entertain- 
« ment of the Princes of Scotland, in all succeeding ages,” is the clause 
which empowers the Prince “ to have, hold, and possess, for the whole 
term of his life,” lands which, immediately after, are acknowledged and 
declared to have been bis own property before; and lands too, which are, 
by the same deed, erected into the highest possible honour, of a free re- 
gality or royalty. This grant, so unlike all other modes of tenure, must 
appear very singular and inconsistent, except upon the supposition that 
the great inheritance and free royalty, in which the Prince was invested, 
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sion, destined and appropriated for the support of the Prince Royal. 
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had been formerly dextined as a perpetual appanage, for him and end- 
ing princes. All other grants of lands from the crown, whether free or 
for a stipulated return, and whether of an earldom, lordship, barony, or 
other inferior parcel of land without any honour annexed, are, almost 
universally, to the grantee. and his heirs, who become lords or proprietors 
of what has been granted to them, and may dispose of it at their pleasure; 5 


whereas, here is a great and free estate, granted in royalty, to a prince, an 
only son, and heir apparent, and only for his life, though acknowledged to 


** bis own, by antecedent, right. The only reasonable and consistent 
ruction that can be put upon such a grant, is, that the right was 


ee eee to be in Prince james, by the charter, and the investiture 
or possession of the free royalty given to him, only as Prince Royal; ; and 


— that his royalty or principality must, by its constitution, revert to the 


crown, on his death or accession, and so remain in the King's hands, 
till another Prince should be born, who would have the like right to be 
invested in it. It is true, the charter expresses no obligation on the King 
to divest himself of the Principality, in favour of the next Prince Royal. 
But, to say nothing of the studied brevity of al) deeds, and even of acts of 
parliament, in that age, which contained no verbose explanations, and 
narrated nothing that was plain, notorious, or indisputable ; it has been 
already observed, that the charter of Robert III. is purely declaratory, 
and refers to some antecedent grant, and probably a parliamentary desti- 
nation, of all that is now seemingly granted, or rather confirmed, to 
Prince James, by him. And it will hereafter appear, from the judgment 
of the most eminent lawyers, from the decisions of the supreme tribunal, 
from the acts of the parliament, and from the charters of the sovereigns of 
Scotland, that the Principality has been considered and declared, ever 
since the days of the third Robert, to be a perpetual appanage, or provi- 
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4th. It may be farther remarked upon the charter of Robert III. 
that the Prince is only designed as © Our dearest son and heir, James, 
« Stewart of Scotland; but, without any of the other titles of honour, 
which belong to the Prince Royal of Scotland. For this there appear 
to have been two reasons: (ist.) Prince and Stewart was the funda- 
mental and essential title and style of the Prince of Scotland, and supe- 
rior to every other adventitious and superadded honour or title ; because, 
zince the House of Stewart succeeded to the crown, to be acknowledged 
Prince and Stewart was the same thing as to be declared Heir Apparent. 
(2d. ) The Prince could not be designed by any of the honours annexed. to 
the different members of his principality, before he was invested in the 
lands to which the honour was appended. All honours were then, and 
long after, territorial and not -personal; and he who possessed lands that 
had been thought sufficient to be erected into an honour, enjoyed the due 
honour and rank, along with the lands; but, lost them, as soon as he 
was divested of the lands, to which they were annexed. It is true, that 
lands being divisable, and honours indivisable, a method was introduced, 
in process of time, which allowed to the proprietor all reasonable domi- 
nion, and'right of disposal, over the property, without affecting the dig- 
nity. This was effected, by annexing the honour to a particular town 
or castle; so that, the rest of the lands might be alienated, or divided 
among heirs portioners, while the honour remained entire with the pro- 
prietor of that particular property to which it was attached. Still, it was 
a territorial honour, and followed the honourable territory, or property, 
to which it was annexed. In the present case, as soon as the Prince ob- 
tained investiture in the Island of Bute, Earldom of Carrick, King's-Kyle, 
and Kyle-Stewart, and in the county of Renfrew, he then, and not before, 
_became, of course, Duke of Rothesay, Earl of Carrick, Lord of Kyle, and 
Baron of Renfrew ; because the castle or palace of Rothesay, in | Bute, with 
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its dependencies, had been erected into a dutchy by his father, in wow of. 
his brother, Prince David; the two Kyles had been consolidaicd into a 
lordship, for his father, by King David II.; and Carrick had been an earl- 
dom, and Renfrew a barony, for time immemorial. To have designed 
Prince james by these territorial honours, before he was put in possession 
of the respective honourable territories, would have been against the com- 
mon law and maxims of the age; and, to have repeated, as part of his titles, 
the honours annexed to the lands, immediately after his investiture, would, 
at that time, have been thought superfluous and nugatory. We shall, 
5 atſterwards, find the Prince designed in his charters, sometimes by one of 
TR < his territorial honours, and sometimes by another, according to the occa- 
sion, and the territory to which the charter relates. 1 | 
On the whole, the reasonable construction of the charter of Sudan II I. | 
both from the tenor of the deed itself, as well as from the circumstances 
of the case, seems to be, not that it was the foundation charter of the 
SL princely appanage, as several learned lawyers and antiquarians have 

| - . thought; but, that it was a declaratory charter, passed for the immediate 
purpose of investing James, now become Prince Royal, in the free royalty, 

or-principality, formerly erected, as a perpetual provision, for supporting 

1 che dignity of the King's eldest son. Whether the original erection was 
made by this same Robert, when he created his eldest son, Prince David, 
e 8 first Duke of Rothesay, which is the common opinion; or whether, ac- 
: | _ _ cording to the very learned and. eloquent Sir George Mackenzie, it was 
. made by Robert II. immediately after his inauguration, and when he pro- 
cured his eldest son to be declared Prince and Stewart of Scotland, and 

Heir Apparent, by Parliament; is a point not s0 easily determined, with 

certainty. The extensive capacity, and provident mind, of the latter 
= = | man beyond what his son appears to have been endued with; toge- 
4 10 T ther with the circumstances of the case, as before noticed, and the ample 
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provision which he made for the rest of his family; would incline us to 
adopt the opinion of the learned lawyer, whose words, in his Observations 
on Act 16. James IV. are these: © The Prince of Scotland was Earl of 
Cumberland, whilst that country belonged to this crown. But, when 
« the Stewarts came to the crown, which was in the reign | of Robert II. 
« their heritage, which was Renfrew, &c. was erected into a Principality. 
| © That there was such an erection is clear, from the revocations of K. 
« Ja. V. and K. Ja. VI. where all dispositions of lands, annexed to the 
Principality, are revoked ; but, the erection itself is lost. However, 
to supply that,” &c. 

There are authentic monuments, which favour the opinion of Sir 0. 
Mackenzie, with which he does not appear to have been acquainted. 
Such are those charters granted by Robert II. after he was King, in con- 
firmation of charters formerly passed by him, © dum eramus Senescallus 
1 Scotie.“ In one of these, dated the 7th December, Anno Regni 1 mo, 
the King says, that the charter confirmed was granted by him“ dum era- 
mus . Senescallus Scotie, et antequam ad regie dignitatis celsitudinem 
te gublimati fuimus. By another charter, dated the 5th March, An. Reg. 
2%, the King confirms a charter which © Primogenitus noster carissimus, 
Johannes, Comes de Carrick, Senescallus Scotie, fecit. This puts it 
* past all doubt that King Robert, immediately on his accession, divested 
himself of the Stewartry, and conferred it on the Prince, formerly Earl 
of Carrick. Whence it is more than probable, that he, at the same time, 
erected the Principality; chereby uniting and incorporating the ancient 
honours and estate of his family with those of the Prince, to remain inse- 
parable for ever, as they have hitherto continued. Re 

Whatever was the date of the first erection of the Principality, there 
can be little doubt that the nature and conditions of the establishment were 

ilar to, if not copied from, the corresponding establishments of the 
K 
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i neighbouring nations, with which Scotland bad the greatest intercour 8e 
If so, and if, accordingly, the erection was made in favour of the King's 
first-born son, at the time, by name, and of his heirs and successors, the 
Kings, and first-born sons of the Kings of Scotland ; in that case, Prince 
James, who was not a first-born son, could not succeed his brother, Da- 
vid, in the Principality, although he succeeded him as Heir Apparent to 
the crown, which was not subject to the same limitation. In this situation, 
it was natural for the unhappy -old monarch, deprived of his gallant and 
noble son, by the barbarity of his ambitious brother, the Duke of Albany, 
whose guilt he knew, without being able to punish, to do what he could 
to extend the provisions of the establishment for the Prince Royal, in fa- 
vour of his second, and now only remaining son. And, this was the 
more necessary to be done, that the Prince might have of his own, and 
independently of the pleasure of his wicked and all-powerful uncle, where- 
withal to supply his wants, and support his rank, in that temporary banish- 
ment, which was adopted as the readiest and best expedient, to secure 
him against the impending fate of his unfortunate brother. The poor old 
King, weighed down with age and infirmity, and oppressed with sorrow, 
did what in him lay, by the advice of his few faithful counsellors; and 
particularly of the Prince's governor, the excellent Henry Wardlaw, 
Bishop of St. Andrew's, and founder of the university there. He granted 
to his son, for life, all the lands and honours of the Principality, now de- 
volved back to the crown, and vested in himself; and so that they must 
revert to the crown back again, which he had a clear right to do. To 


alter or interfere with a parliamentary settlement, as this 1s believed to 


have been originally, a King of Scots could not pretend to; and, there- 
fore, all mention of it is avoided in the charter, which proceeds as a quite 
separate deed, on the king's sole authority. Not but that King Robert 
might have obtained the ready assent, and full sanction of Parliament, 
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for what he did, had he been in a condition to have met his Parliament; 
but, broken and dying as he felt himself to be, and anxious only for the 
safety of his son, whom he was goin g to ship off, he chose the shortest 
way, and which was, also, a perfectly legal measure. 


This will appear to be hypothetical and conjectural reasoning no lon- 
ger, than till we come to see how the matter was understood by the par- 


liaments and supreme judicatories of Scotland, when it became necessary 
that their authority should be interposed. When that happened, the 
deed of Robert III. was so far from being disapproved of, that it was 
drawn into consequence, adopted as a precedent, and became part of the 
constitution of the Principality, for ever after. And, hence it comes, 
that the © Principes primogeniti Regum Scotiæ“ has not been strictly un- 
derstood, as meaning none but the first-born sons of the Scottish Kings; 


and that the Principality has always been considered as belonging, by 


birth-right, not to the King's first-born son alone, but to his eldest son 


in existence. It was in consequence of this enlarged construction of the 


constitution and limitations of the Principality, that Charles I. succeeded 
to it, immediately on the decease of his elder brother, Prince Henry, 


without any new grant from the King. And, it is in this respect, and in 
this alone, that the Scottish Principality differs for the English appanage 


of the Dutchy ; which last continues to be still limited to the King's first- 


born son, W to the literal interpretation, of the terms of the ori- 
ginal erection. 


Here, it may be proper to subjoin the reazoning, already alluded to, of 


the learned Sir James Balfour, on this charter, which is as follows: « And, 
« this infeftment, wich is in anno 1404, appeirs, by all reassone, to be the 


sole ground of a principality in Scotland; sufficient eneuch, of itselfe, 


© to establisch, in the persone of all succeeding princes, an undoubted 


« heritable right to quhat was then gifted. Principes enim nascuntur, non 
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et fiunt ; and the very birth- day of a prince is the day of his seasing. Nor 
ar solemnities of successione, and apprehending of lawful possessione, 
© requisite or necessary to princes; zea, the want of them doeth no way 


« weakin ther right. And, therfor, nather seasing nor retoure is neces- 


« 8ary ; bot, the forsaid first infeftment is sufficient. It was not so much ; 
« an infeftment, as a destinatione perpetual], for the intertinment of the 
“Princes of Scotland, in Succeeding ages. And, the trew cause quhay | 
« the forsaid infeftment was givine, by King Roberte III. to his sone 


e James, ther after styllit Jacobus primus, durante vita sua, was this; 


* that, in caice hes Heighness had beine prevented by death, the King, 


| « hes father, might have had the immediat disposing of that estait, least, 


« in hes awen lyffetyme, his brother, Robert, Duck of Albaney, jure suc- 


N cessionis, as being neirer to succeid, by our law, nor the father, might | 


« have incroched upone it; quherof the King had no less nor just causse 


4 of fear, in respecte of the dealing with hes eldest sone, as already 1 


« have showen. 

Though the conclusion bee n W different from whan has hee 
Jaid down above; yet, has it been thought proper to communicate, in the 
lan guage and dress of the original, the opinion of so respectable a writer, 


Whose account of the Principality has never been published, but makes 
part of his manuscript works preserved in the Advocate's Library. It 


was addressed to Charles I. upon his accession to the administration of 
the Principality; and is intituled, © The treu present State of the Princi- 


© pality of Scotland, with the Means how the same may be most conve- 


« niently increased and augmented.” | 3 

There is, in the collection of John Corse, late under-keeper of the re- 
cords, a copy of a subsequent charter by Robert III. taken from the 
original belonging to the Earl of Kilmarnock, by which the King grants 
to William Boyd, a a predecextor of his n. s, the lands of Gawan and 


6 ” 12 7 * 
1 o 
of r es * : d 
4 * * * 88 By 4 2 
UE ' r „„ IEEE Te ed Shen 
g BT: 00 n N e ” TREE. 2 


4 * 2 
D ö ; 3 . 1 i 1 — ——ů—— . 
ay 2 a 2 3 N 5 55 If 7 — hf . 2 Wn = 7 r = 4 N " . — mu — * 
* '% f ao Fe 


» 


CASUS PRINCIPIS. 69 


Risk, in the Barony of Renfrew, now a part of the Principality. In this 
charter, the King acts not in his own right, but as the legal guardian of 
his son, in whose name, and with whose consent, the grant was made ; 
and the clause of tenure is © To be had and held of us and our said son, 
« and our heirs, the Stewarts of Scotland.” The tenor of the deed is, 
« Robertus Dei gratia Rex Scotorum, &&c.——Sciatis nos, verum et 
© legitimum tutorem charissimi filii nostri et hæredis, Jacobi, Senescalli 
ce Scotiæ, cum avisamento et consensu ipsius, nomine suo, et tutorio no- 
* mina, dedisse, concessisse, &c. Tenend. et habend. de nobis 
« et dicto filio nostro, et hæredibus nostris, Senescallis Scotiæ; &. 
This charter is dated the 15th June, 1405. | 
On this charter, which followed so soon after that which, by many, 
has been considered as the foundation charter of the Principality, it may 
be observed; ist. That it will help to settle the much-contested point of 
the time of this King's death; at least, it will fix a point of time, when he 
was still living. Buchannan affirms that Robert III. lived till the 18t 


April, 1406, and Dr. Abercromby thinks he has demonstrated that he 


died on the 29th March, 1405. Both writers had their views; the latter, 
those of a most zealous patriot, and enthusiastic royalist; the former, 
dose of a profligate and pensioned sower of sedition, and abettor of 


_ rebellion and revolution. The charter is more worthy of credit than 


either. 5 

2d. It appears, that King Robert, the better to sanction his late deed, 
in favour of the Prince, would exercise no right or dominion of his own 
over his son's appanage; but, that he acted solely, as © True and lawful 
« guardian to his dearest son and heir, James, Stewart of Scotland, with 
© his knowledge and consent, and in his name, and in name of his guar- 
« dian. This was, undoubtedly, the proper and legal style; but, suc- 
ceeding Kings laid it aside, for above sixty years after. Royalty loves 
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„ . | not restraint, even when it is to secure the provision of a son; and cour- 
3 | =: -- | tiers hate the very idea of sacro-sanet appropriations, secured, by parlia- 
1 mentary barriers,” n invasion or encroachment. The style of King 
Robert was resumed again, after the interposition of parliament, and the 
decisions of the supreme judicatory, had rendered the use of it indispen- 
sibly necessary, to the validity of any royal grant, or other act, regpecting 
the administration of the Principality. x 

gd. It is to be observed, with respect to the tenure, that the lands, 

in this charter, are to be held of the King and his son, and their heirs, 
Stewarts of Scotland; because the lands granted lay in the Barony of Ren- 

| frew, the ancient patrimonial inheritance of the House of Stewart, before 
=: pu they came to the throne. On other occasions, as in a charter by James III. 
in the year 1473, the holding is, © of our said dearest first-born son, James, 

Earl of Carrick, and his successors, Earls- of Carrick ;*”* because the 

lands then disponed lay within the honour of Carrick. Thus, it was 

usual, in the more early charters of the Prince, to design him from that 

particular honour, in virtue of which he acted as superior of the lands in 
5 : question ; for, in the beginning of the charter just quoted, the Prince is 
N „ styled . Duke of Rothesay, Earl of Carrick, and Lord of Cunningham,” 
« | though, on that occasion, he acted in the capacity, and exercised the 
right of Earl of Carrick only. But, this style of the early charters was 
afterwards altered, and a more general mode of expression came into 
use, respecting the tenures within the Principality, which sufficed for all 
the honours, divisions, and dependencies of it, as shall be seen in its 
There is preserved in the register-office, a charter of James II. which 
5 : narrates and confirms another charter by Robert III. dated as far down 
as the 28th January, 1406; in which the rights of the Prince are distin- 
guished from those of the King, with the same anxious care as in the pre- 
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ceding. The preamble of the confirmation informs us, that the original 
grant was made © cum consensu et assensu filii sui carissimi, genitoris 
nostri, Jacobi, Regis Scotorum, sub hac forma; and then the original 
charter is ingrossed, thus: Robertus, Dei gratia, Rex Scotorum, &c. 
« Sciatis nos, verum et legitimum tutorem carissimi filii nostri et heredis, 
« Jacobi, Senescalli Scotie, ac Comitis de Carrick, cum consensu et as- 
98 sensu dicti filii nostri, &c. Tenend. de predicto Jacobo, filio nostro 
* et herede, Comite de Carrick.” The Prince is here styled Earl of 
Carrick, beside his general title of Stewart of Scotland, and that, twice 
over, because the lands granted — the charter held of the honour of 
Carrick. 

King James I. gave Ae to the vassals of the Principality, as in his 
dyn right, and without mentioning that he acted as Prince and Stewart. 
Thus, the grant of the lands of Auchinames, to Archibald Crawfurd, whose 
descendants still possess those lands, dated the 17th October, 1427, runs; 
c Jacobus, Dei gratia, Rex Scotorum, &c.——Sciatis nos dedisse Archi- 
E baldo de Crawfurd, totam et integram tertiam n partem terrarum de Au- 
'F chinames, infra Baroniam de Renfrew, &c.——Tenend. de nobis, tan- 
«quam Senescallo Scotiæ, et hæredibus nostris: Anno regni 21.“ 
Let, considering the known brevity of public deeds, in that age, this 
charter seems sufficiently to guard against any violation of, or encroach- 
ment on, the rights of the Prince. F or, there being then no Prince, as 
James II. was not born till about three years after, the Principality was, 
unquestionably, vested in the King, who could administer it proprio jure ; 
but, who shows sufficient attention and regard to its peculiar destination 
and constitution, by the clause of holding, which is not of him and his 
heirs as King, but as Stewart of Scotland. 


His son, James II. was not equally scrupulous, or not t equally atten- 
tive to the rights of the Prince, even when there was a Prince in existence. 
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| f For, * makes grants out of the Principality, after he had a son, without 
: 15 the intimation that he acted for his son, or that the lands held of the 
5 | Princes of which the following . dated the 6th December, 1456, 
. „ 5 anmelde 442 
= - | 155 Jacobus, Kc. Sciatis nos * Joanni Kennedy de Blairquhan, 
1 N 0 terras de Reyris et Carnock, in comitatu nostro de Carrick, &c.—Red- 
cc dendo nobis, heredibus, et successoribus nostris,” &c. 
| The Prince, afterwards James III. was then very near four years of 
. „e and yet, there is not the least notice taken of him, nor of his rights, 
„ nor are the lands so much as described as making part of the Prince's 
5 1 15 appanage. This was the beginning of those abuses, and of that illegal 
Alenation and dilapidation of the lands of the Principality, which was car- 
ried to such excess in the following reign, that it became necessary for 
_ the Parliament to interpose its authority; in order to restore or replace 
Es 155 e to the Prince what he had been robbed of, as far as that could be done, 
pn and to prevent similar inv asions of his appropriated provision, in time 
coming. 2 e e ; e 1 
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SECT. VIE. 


Of the Act of Anne ration and Confirmation, A. 1469. 


Aunxone the disorders of the unfortunate reign of James III. the least 
was not, that he granted away the lands of the Principality, not in small 
parcels; or in taxed ward, with a rent reserved, and to be held of the 
Prince; but, im great and free lordships and baronies, and that by his own 
right alone, and © to hold of him and his successors, without any mention 
of the lands making part of the royal appanage, and being to be held of 
the Prince, or of the Stewart, or of the Earl of Carrick, &c. all equally 


titles of the Heir Apparent, by which lands were held of him. Thus, for 


instance, in the early part of his reign, while the Boyds governed, in his 
name, with absolute sway, he bestowed on Thomas, the son of Robert, 
Lord Boyd, his eldest sister, Mary, who had been betrothed to the ill- 
fated Edward, Prince of Wales, son of Henry VI.; and, with her, he 


gave him, among other lands, the great and noble Island of Arran, a 


very considerable member of the Principality, and erected it into an earl- 

dom, on the occasion. Soon after, and the same year in which the mar- 
riage took place, a charter passed, which is still extant, making farther 
large grants of lands, out of the Principality, to the new Earl and Countess 


of Arran. It is dated the 26th Aprile, 1467, and runs in the following 


form. 


* Comitisse, de Arran, Baroniam de Kilmarnock et Nodisdale,“ &c.— 
| * 


* Jacobus, &c.—Sciatis nos dedisse Thomæ Boyd, Comiti, et Mariæ, 
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with other estates, which are enumerated and described. * Tena 
ce de nobis et suecessoribus nostris.“ 

Had matters been suffered to go on, in this manner, the Principality 
must soon have been annihilated, or, at best, have been reduced to an 
empty dignity and name. But, a revolution took place at court; the 
overgrown family of the Boyds was disgraced; and an act of forfeiture 
was passed against them, in the next session of parliament. This was im- 
mediately followed by an act of annexation, or rather re-union, to the 
Principality of a considerable part of the estates that had been torn from 
it, and bestowed upon that family. The whole is curious, and had long 
lain buried and unknown. The original record of parliament is lost; 
having, probably, gone to the bottom, with that huge cargo of public 
records, which was returned by Charles II. after the restoration, and pe- 
rished unfortunately in the passage. But, it had been transeribed, by Sir 
Lewis Stewart, Lord Advocate to Charles I. into his collection, which 


is preserved in the Advocates Library; out of which it has been copied, | 
by that learned and curious searcher of ancient records, the late Mr. Wal- 


ter Goodall, assistant-keeper of the same library. The whole deed, con- 
taining both the acts, is in the form of a charter passed in parliament; 
and being of the utmost importance to the subject under consideration, 
the act which relates to the Prince is here inserted at _— as * 
—See Appendix, No. 1. 555 | 

Jacobus, &c——In benennt 5 bis de . tento 
© et. inchoato Saad die mensis Novembris, Anno Domini millesimo 


_ © quadringentesimo. sexagesimo nono, universis ad quorum notitias pre- 


« sentes litere pervenerint, salutem, & c. Then follows the act of for- 
feiture against Robert, Lord Boyd, and his son Thomas, Earl of Arran, 
who had both left the kingdom; ; and an act, passed on the 2 ad, for the for- 


 feiture and execution of Sir Alexander, brother to Lord Boyd, who had 
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not fled; and, on the 25th, the Parliament passed the act respecting the 
Principality. e Preterea, vicesimo septimo die mensis Novembris 
« anni predicti, anno regni ——, in dicto nostro parliamento, de consensu 
rn et unanimi assensu omnium et singulorum prelatorum, baronum, burgo- 
rum commissariorum, et libere tenentium, tres status regni nostri re- 
« presentantium, statutum extitit et ordinatum, quod omnia et singula 
* dominia, terre, et castra, cum eorum pertinentiis, inferius eorum pro- 
« priis nominibus designata, viz. dominium de Bute, cum castro de 
« Rothesay; dominium de Cowall, cum castro de Dounoun; comitatus 
« de Carrick; terre de Dundonald, cum castro ejusdem; baronia de Ren- 
© frew, cum terris et tenandriis ejusdem; dominium de Stewartoun ; do- 
* minium de Kilmarnock, cum castro ejusdem ; dominium'de Dalry, terre 
ede Noddisdale, terre de Kilbride, terre de Narristoun, et terre de Ca- 
« vertoun; cum omnibus et singulis annexis, superioritatibus, et pertinen- 
© tiis, omnium et singulorum comitatũs, ' dominiorum, | baroniarum, et ter- 
« rarum prescriptarum; necnon terrarum de Frarynzan, Drumcoll, Fre- 
© bauch, cum fortalicio ejusdem; Principibus primogenitis Regum Sco- 
« tiz, suecessorum nostrorum, perpetuis futuris temporibus, uniantur, 
« incorporentur, et annexantur: Necnon, quod terre de Teiling, cum an- 
e nuo redditu de Brichine, que olim fuerunt dicti Thomæ Boyd, jacent. 
« infra Vicecomitatum de Forfare, nobis, et successoribus nostris, Regibus 
« Scotie, ac jure nostre corone regie, perpetuis futuris temporibus, uni- 
“ antur, incorporentur, et annexantur: ac presentium ordinationis et sta- 
« tuti vigore taliter unita, sic incorporata sint, et anne xa, ita quod non 
« exit licitum nobis, aut successoribus nostris quibuscunque, Scotie Re- 
« gibus aut Principibus primogenitis, ut predictum est, prefata dominia, 
© terras, castra, vel aliquam partem eorum, ullo tempore futuro, cuicun- 
«que persone, cujuscunque status vel conditionis existat, in feodo aut 
« libero tenemento dare vel concedere, seu a jure et proprietate corone 
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00 regie, et Princjpibus primogenitis, quovis modo alienare, nisi ipsa dona- 
60 tio vel alienatio fiat de avisamento, matura deliberatione, et decreto, 


* parliamenti trium statuum regni nostri, et hac pro evidenti commodo, 


* et manifesta utilitate nostra, et successorum nestrorum: et si aliquod, 
« vel aliqua, de dominiis, terris, vel castris antedict. per nos, aut succes- 


e Sores nostros, aut Principes primogenitos nostros successores, futuris 
* temporihys, absque matura deliberatione, consensu, et decreto parlia- 


© mentj, vel præter evidens commodum, et manifestam utilitatem nostram, 


«et Principum primogenitorum successorum nostrorum, ut premittitur, 


« quovis modo fieri contingat; que danatio seu alienatio hujusmodi, tali- 


«ter facta, nullius sit penitus roboris vel momenti: Quinymmo, licitum 
* erit nobis, Principibus primogenitis guccessoribus, Scotie Regibus, pre- 


« fatas alienationes, contra presentis statuti tenorem et vigorem factas seu 


e faciendas, penitus revocare, ipsaque dominia, terras, et castra, sic alie- 
* nata, ad jus et proprietatem nostre corone regie, et Pr incipibus Pr imo- 
8 genitis nostris successoribus, et ad usus proprios, absque processu quo- 
* cunque judiciario desuper habendo, pro nostro libito, et voluntate li- 


* bera, reassumere. In quorum omnium et singulorum fidem, et testimo- 


* nium premissorum, magnum sigillum nostrum apponi precipimus, una 
cum sigillis quorundam eorum ibidem existentium prelatorum, baro- 
* num, et burgorum commissariorum, que sunt appensa, anno, die, men- 


ese, et loco prescriptis. — 


This very curious and important piece suggests mw remarks, of 
| which the most pertinent to the present purpose seem to be these: | 


13t. That the parliamentary act or charter of James-III. cannot be, what 


some have taken it for, the first and original act for erecting the Principality 


of Scotland ; though 1 it is, certainly, the best and clearest collateral evidence 
possible, that such erection was made, at some preceding period. But, 


that it is not itself the foundation charter, and chat the foundation was of 
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earlier date, is evident from hence; that it makes no mention of several 
of the most important parts of the appanage granted by the charter of 
Robert III. which, yet, have always, both before and since the present 
act was passed, been reputed to belong to the inberitance of the Prince. 
Thus, there is nothing said, in the preceding parliamentary charter, of 
the Lordship of Cunningham, of the Lordship of Kyle-Stewart and King's- 
Kyle, and of the two Baronies of Ratho and Innerwick ; and yet, these 
make part of the grant of Robert III. and have been, ever since, held 
of the Prince, as a multitude of charters, ancient and modern, demon- 
strate beyond all doubt. A few instances, out of many, and referring to 
each of the baronies, will here suffice. 

James III. himself passed a charter, dated the 24th October, 1464, 
which is five years before the present act of annexation, in favour of 
George Fullarton, for the © lands of Crosby, lying in the bailliary of Kyle, 
© To hold of us, and our heirs and successors, Stewarts of Scotland.“ 
Whence it is evident, that the Lordship of Kyle held then of the Prince, 
and not of the King; and that the King could make no grant out of it, 
but in his capacity of Prince and Stewart, A like charter, dated the goth 
January, 1515, was given by James V. to Adam Wallace, of the © lands 
of Spittalis Heills, in the Barony of Kyle-Stewart, To hold of us and 
our successors, Kings and Stewarts of Scotland; which charter begins 
with, Sciatis nos, fanquam Senescallum Scotiz,” &c. And, a charter, 
dated the 16th May, 1546, was granted-to John Fullarton, of Fullarton, 
by Queen Mary, as “Princess and Stewartess of Scotland, of the lands of 
“ Tilbue, in our bailliary of Kyle-Stewart, To hold of us and our succes- 
© sors, Princes and Stewarts of Scotland.” 
As to the Lordship of Cunningham, King James VI. grants lands lying 
In it, by charter, dated the 4th July, 1599, of the following tenor. Ja- 
cobus, &c. Sciatis, &c.“ Know ye, that our dearest son, Henry, Prince 
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and Stewart of Scotland, Duke of Rothesay, Earl of Carrick, &c. with 
te the express advice, consent, and assent, of us, as his father, guardian, 


* and governor, and also, that we, for our own right, title, and interest, 


4 have given to William Cunningham, the lands of Cambuskeith, lying in 


© the bailliary of Cunninghame ;' To hold of our foresaid dearest son, 


“Prince and Stewart of Scotland,” &c. So, also, James VII. grants to 


Hugh Stephenson, lands“ lying in the bailliary of Cunningham, To hold 
« of us, as King, Prince, and Stewart of Scotland.“ The grant bears 


date, the 18t May, 1685, while as yet that King had no son. 
And, for the Barony of Ratho, King Charles I. grants the lands of the 
place of Ratho itself, with other lands, out of it, by charter of the g1st 


March, 1647, of this tenor. Carolus, &c. Sciatis, &c. © Know ye, 


that we, for ourselves, and as administrator for our dearest son, Charles, 
e Prince and Stewart, &c. have given to James Foulis the lands of Ra- 
tho, and Georgie, Kc. To hold of our dearest son, the Prince, and his 
« successors,” dc. | : 
And William and Mary gave to Lord John W of Haltoun, by 
charter of the gd July, 1691, © the lands and Barony of Haltoun, lying 


« in the parish of Ratho, &c. And also, all and whole the lands of Over- 
© gogar, and the right of patronage of the church of Ratho, and the tythes, 
* &c, To hold the foresaid lands and ancient Barony of Haltoun of us, 


© as Prince and Princess, Stewart and Stewartess of Scotland, and our 
ce guccessors, Princes and Stewarts of the same; and also, To hold and 


. have the said lands of Overgogar, and the said right of patronage of the 
« parish of Ratho, and the tythes, &c. of us for ourselves, and our suc- 


cessors, Kings and Queens of Scotland; &c. And, there is a separate 
reddendo, or return, to be made to the Prince and his successors, and 
another to the King and Queen and their successors. | 
Laach, King James VII. gives a charter, dated the 28t aw, 3 
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Sir John Nisbet of Dirleton, of the Baronies of Inverwick and -Thornton, 
To hold of us, as Prince and Stewart of Scotland.” 

It is, thus, demonstrably certain, that these lordships and baronies, 
which are comprehended in the charter of Robert III. as members of 
the Principality, and which are not mentioned in the parliamentary deed 
of James III.; have, yet, always held, and still do hold of the Prince, and 
constitute part of his appanage. And, therefore, it follows, that the last- 
mentioned deed, since which there has been no public act, annexing 
lands to the Prince, is not the foundation charter of the Principality; but, 
that the erection of-it must have been of much earlier date, and, probably, 
preceded even the charter of King Robert. 

The true design of the act of James's Parliament appears to have been, | 
to re-annex to the Principality, such members and divisions of it, as had. 
been torn from it, in part or in whole; to replace, with other lands, such 
alienated parts as the Parliament did not- think proper to resume; and to 
prevent, by the strongest clauses and provisions that could be devised, all 
future alienation and dilapidation of the Prince's heritage. 

' 2d. That the Island, now the Earldom, of Arran, made part of the 
Princer s Separate provision, from the beginning; appears, not only on the 
authority of the charter of Robert III. but, on that of an act of parlia- 
ment, of no old date, by which it was disjoined from the Principality; 
and yet, the Parliament of James III. did not think proper to restore it 
to the Prince, by their act of re-annexation. The reason appears to be 
this: the Earldom of Arran had been given, with the Princess Royal, as 
a marriage portion, to herself and her first gallant and accomplished hus- 
band, as he is represented to us, the Lord Thomas Boyd; and the Par- 
liament, though they attainted him and his family, and stripped them of 
all their ancient as well as lately acquired possessions, did not, however, 
choose to depriye the Princess and her children of their provision, illegal 
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as the grant of it was. But, they replaced it to the Prince, by annexing 


to his estate the greatest part of the forfeiture of the Boyd family. 
. ' The Lady Mary was afterwards compelled, say the historians, to marry 


a new Tevwarke, James, the second Lord Hamilton; to whom she brought 
her Earldom of Arran, of course, which the family have retained ever 


since. But, the tenure being precarious, both from the nature of the 
grant to the Princess herself, and because she left a son and a daughter by 
her former husband; they watched the favourable moments, to strengthen 


che title, and to secure so valuable a property. Accordingly, James, 


the third Lord Hamilton, and son to the Lady Mary, having been em- 
ployed, among others, in the successful negociation of the marriage of 
James IV. with the Princess Royal of England; he embraced that joyful 
occasion to apply for, and he obtained, a new grant from his cousin, the 
King, of the Island and Earldom of Arran, dated the gth January, 1503. 
But, all this was not thought sufficient to bar the claim of the Prince, 
and prevent the effects of the revocation, which he was empowered to 
make, of all grants and alienations of his inheritance. Therefore, James, 
Marquis of Hamilton, applied for, and obtained from King James VI. 
a new charter, to which the consent of the Prince was adhibited; and 
which, as well as former rights, was to be ratified by act of parliament. 
By this act/ passed A. 1621, the King and Parliament ratified the char- 
ter, by James IV. to James, Lord Hamilton, of the Earldom of Arran, 


and the late charter by the present King, with consent of Charles, Prince 


of Scotland and Wales, and by the Prinee for himself, to James, Mar- 
quis of Hamilton, of the said Earldom; and farther, proceeds the statute, 


- © his Majesty and Estates foresaid has dissolvit, and dissolves the foresaid 


« lands and Earldom of Arran, with tenents, tenandries, service of free 
« tenents, advocation and donation of kirks and chaplainries thereof, cas 
« tles, fortalices, mills, fishings, and all their pertinents, belonging to the 
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ce aid lands and Earldom, frae his Majesty's crown and patrimony thereof, 


and frae the Principality, and frae all acts of annexation, made by his Ma- 
* jesty, or his Highness's predecessors, whereby the lands and others fore- 
« gaid, or any part thereof, were annexit to his Majesty's crown, or to the 
« Principality; to the effect that his Majesty may giff, grant, and dispone 
* the same, to the said James, Marquis of Hamilton, &c. to be holden of 
© his Majesty and his successors, in free blench,” &c. 


Here, it might be thought, was full and sufficient security for the Earl- 


dom of Arran; but, the Marquis of Hamilton, it seems, thought otherwise. 


And, he therefore obtained from the Prince, now of full age, and having 


the administration of his Principality in his own hands, a charter, dated the 
22d October, 1622, by which the Prince ratifies the two charters men- 
tioned in the act of parliament, together with the act itself, and the charter 
granted, or to be granted, by the King, in consequence thereof; and re- 
nounces all right, title, and interest he had to the said Earldom, and con- 
sents that the Marquis and his heirs shall hold the same * the King and bis 
guccessors, in free blench farm, &c 5 


This charter, by which the Prince ratifies, and adds bree and security to 


an act of the King and three Estates, in parliament, places the nature of the 


Prince of Scotland's dominion over his appanage in a very high point of 
view, and makes it to resemble that of an independent prince over the lands 
which he holds of another equally independent prince, as in the case of the 


EKEing of Scots holding provinces of the King of England, and of the King 


of England holding provinces of the King of France. And, the whole 

transaction, respecting the Earldomof Arran, here briefly stated for that pur- 
pose, demonstrates how anxiously the legislature had provided for the se- 

curity of the Prince's estate, who, when in existence, must be, generally 
speaking, in nonage, or little able to defend his own rights; and how Jea- 

lous the grantees of estates out of the Principality were of the invalidity of 
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such royal grants, till such time as they could get them ratified and con- 
firmed, according to the strict letter of the act of annexation of the parlia- 
ment 1469. Of this here follows another memorable and equally decisive 
proof, in a case nearly connected with the former. 

3d. James III. in direct violation of the statute 1469, and 1 
dispensing with its most strict provisions, restored to James Boyd, his ne- 
phew, the Barony of Kilmarnock and Noddisdale, the Barony of Dalry, 
the lands of Kilbride, and other lands, all out of the Principality, by char- 
ter, dated the 16th October, 1482; qualifying the grant, however, by mak 
ing it in his capacity of guardian and governor. to the Prince, who was 
then about ten years of age, and giving the lands to be holden of him. No 
measure could be more openly illegal: but, being in favour of the inno- 
cent heir of a family, which, in the height of its overgrown prosperity, was 
rather envied than hated; in favour of the real heir of his mother's Earl 
dom of Arran, which, yet, he never enjoyed; in fine, being done in favour 
of the King's unfortunate nephew, it passed uncensured, or at least unchal- 
lenged. Vet, the Boyds, sensible of the invalidity of such a grant, and of 
the precarious tenure by which they held their estate, watched for an op- 
portunity of strengthening and confirming their title. A new charter was 
obtained from King James VI. dated the 12th January, 1591, by which 
also the lands were erected into a lordship; and an act of parliament was 
passed, the following year, ratifying the whole. The ratification in favour 
of Lord Boyd is marked No. 106 in the table of unprinted acts of parl. 
12 James VI. as that in favour of the Marquis of Hamilton is marked 
Ns: 10 in the table of unprinted acts of parl. 23 James VI. 
Nevertheless, the Lord Boyd, like the Marquis of e diffident 
of the validity and effect of two royal charters, ratified by act of parliament, 
against the revocation of a prince of full age, of all alienations and dona- 
tions of any part of his appanage, did, in imitation of the Marquis, and 
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encouraged by his success, apply for, and obtain, from Prince Charles, a char- 
ter of confirmation, which narrates the charters by King James III. and 
King. James VI. and the act of parliament sanctioning the last, and rati- 


fies and confirms the whole, renouncing all claim and title of resumption, 


on the part of the Prince. The charter, which is dated the 23d April, 
1623, is rather curious, and merits insertion here, as far as it narrates the 


grant by james III. both because it exhibits a most marked instance of 


that arbitrary spirit, and disregard of statutes and parliamentary authority, 
which brought ruin on the unfortunate Prince; and because it leaves it 


doubtful, whether the line of Boyd, at present represented by the Earl of 


Errol, is not directly derived from James, the eldest son of the Princess 
Mary. Such must have been the idea of Prince Charles, if he ever looked 


at the charter which he granted; and, such certainly must have been the im 
pression which the framers of his charter wished to convey, by the ambi- 


guous expressions which they employ. - | 

« Carolus, &c. Sciatis, quia quondam Jacobus Tertius Scotorum Rex, 
« tanquam tutor et gubernator charissimi sui fili primogeniti, Jacobi, tunc 
« Ducis Rothaiz, Comitis de Carrick, Domini de Cunninghame, et Senes- 
« calli Scotiz, per suum infeofamentum, sub ejus magno sigillo, pro singu- 
ce lari amore quem gessit erga charissimam ejus sororem, quondam Mariam, 
Dominam Hamilton, et quondam Jacobum Boyd ejus filium, prædeces- 
«.5orem Roberti nunc Domini Boyd, dedit dicto quondam Jacobo Boyd, 
et bæredibus suis, totas et integras terras Baroniæ de Kilmarnock et No- 
* disdale, &c.——Tenend. de dicto quondam Jacobo, tunc Duce de 
Rothesay, et suis N Dominis de Cunninghame, et Senescallis 
<« Scotie, &c. 
e quondam Jacobus Tertius obligavit se, et suecessores suos, Reges Sco- 


* 


4 tiæ, warrantizare dictas terras, baronias, &c. contra omnes mortales, 


Kc. N on obstante annexatione prius facta de eye, terris, baronus, 
M 2 
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„5 


« aliisque præscriptis, coronæ dicti quondam Jacobi Regis Scotorum, aut 
« dicto quondam charissimo suo filio primogenito, et successoribus suis, 
« Principibus et Senescallis Scotiæ, prout in dict. infeofamento et carta de- 
« guper confect. de data apud Edinb. 167 die mensis Octobris, 1482, et 
regni dicti quondam Jacobi Regis Scotorum Tertii, vigesimo-tertio, 


© latius continetur,” &c. 


The rest of the charter contains a similar narrative of the new grant of 
James VI. and of the act of parliament proceeding thereon, and the 


Prince's ratification, renunciation, and confirmation, of the whole. 


Nothing can more clearly prove, than these transactions and public do- 
cuments do, the sacred and inviolable nature of the Principality of Scot- 
land, and of the Prince's rights; which appear to have been considered as 
a fundamental and unalterable part of the constitution of the realm, that 
neither King nor Parliament could infringe or alienate, any more than they 
could dispose of the rights of the crown, or liberties of the people. Nei- 
ther did this opinion arise solely from the provisions of the act 1469, as is 
evident from the case of Arran, which had been granted away, and erected 


into an Earldom before that date; and with which the parliament, that passed 


the act of re-annexation, did not think fit to interfere. And yet, it required a 
repetition of royal charters, an act of the whole legislature, and a ratification 
by a Prince of mature age, to make the grant valid, and to separate that 
Earldom from the Principality. From hence it follows, that the Parlia- 
ment 1469 did no more than adopt and repeat the language of the original 
foundation and constitution of the Principality, of which the act has pe- 
rished, or has not yet been discovered. This leads to another observation 
on the act in question; which is, 8 

Ath. That, though there is good and convincing r. reason to believe, that 


. me Parliament 1469, when they enacted that the lands which had been, 


in whole or in part, alienated from the Principality, should be again 


— 
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united, incorporated, and annexed to the Princes, first-born sons of the 
« Kings of Scotland, in all time coming, for ever,” did no more than tran- 
scribe the language of their predecessors, then on record and known, at 
the first erection of that separate appanage; yet, the strong clause of revo- 
cation, for the Prince as well as for the King, of all future alienations, would 
appear to be an addition and innovation of their own, contrived for the 
1 greater security of the Prince's provision from future depredation, and for 
keeping it distinct and separate from che rest of the inheritance of the crown. 
The intention of the Parliament, to separate and distinguish the property of 
the Prince from the inheritance of the crown, is farther evident from the 
terms of the statute, which annexes to the Prince all that part of the for- 
feiture of the house of Boyd, which lay within the lordships and baronies 
that made part of the Principality, and to the King that part which had no 
connection with it, and which had never held of the Prince; both with 
strong clauses of perpetual inalienation, and of revocation and resumption, 
respectively, and at pleasure, without the formality of legal proceedings. . 
The first idea of the acts of revocation, passed by all his successors, as 
soon as they became of full age, was introduced by James I. who, on his 
return from his unjust captivity, found the whole estate of the crown dila- 
pidated and dissipated by his execrable uncle, the Regent Duke of Albany, 
except the customs of the boroughs, which 1t would be difficult to alienate, 
or to divert into any other channel than the service of the King and State. 
So true it is, that the people—the working people—are the great and ulti- 
mate support of the state, and that a King ought to be the Man of his peo- 
ple. James I. the protector and idol of the people, attempted to recover the 
estate of the crown, but failed. Too many of his great Barons, partakers 
of the spoil, were interested to prevent the design. The most deeply in- 
terested caballed, and the most profligate of the cabal murdered him. The 
vengeance of the people was as remarkable as the enormity of the crime. 
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The King, however, had obtained a law against future dilapidations of 
the royal revenue, in similar circumstances, though but in very limited 
es I. and is in 


terms. It is in the printed acts, marked 133, parl. 10, Jam 
these words: © Item, the said daie, it was decreeted, by the three Estaites, 
« in plaine parliament, that the Governour of the realme, induring the 
« time of his governance, micht not give, fra the crowne, na landes; nor 
© annaly that fell to the crowne, throw the decease of ony bastardes; and 


= therefore the gift and the infeftments maid till Adam Ker, of the landes 


* of Zetthame, was of nane availe.” 

Such was the first slight foundation of the parliamentary revocations of the 
succeeding Scottish monarchs; which was soon after explained, enlarged, 
and confirmed, and made a fundamental part of the constitution, by act 2, 

parl. 1, James II. That convention of Estates (for the sovereign was a 
child), penetrated with unfeigned sorrow for the public calamity, applied 
seriously to put a stop to the evil, which they all knew to have been the 
procuring cause of the unworthy fate of their late most accomplished, and 


much beloved monarch; and they spontaneously, and by way of preven- 
; tion, revoke, and declare null and void, all donations and alienations of the 


estate of the crown, that should be made wh the present or any future 
minority of the King: thus, DTT. 
« The haill three Estaitesof the realme, sittand i in plane parliament, that is 

© to say, the clergie, baronnes, and commissioners of burrowes, be ane assent, 
« nane discreepand, weill advised and delivered, hes revoked all alienations, 
« alswelll of landes and of possessions, as of moveable gudes, that were in his 
« father's possession, whome God ass0ilzie, the time of his decease, given | 
« and maide without the advice and consent of the three Estaites: | And 
« hes ordained, be maner of statute, that na landes nor possessiones per- 
% teining to the King, be given or granted till onie man, without the ad- 
ice and consent of the three Estaites of the realme, unto the time of his 


' CASUS PRINCIPIS. 87 


te age of xx1 zeires: And, gif it happenis ony sik alienations to be maid, 
« in prejudice or hindring of the crowne, that it be of na value, force, nor 
« effect.“ : : | | 

In virtue of these and some other statutes of like import, which the fre- 
quent and long minorities had rendered necessary, all the succeeding Kings 
of Scots, as soon as they came of age, passed acts of general revocation of 
all grants and alienations to the prejudice of the crown, made either by their 
predecessors, or by themselves during their minority; which acts they af- 
terwards made effectual, as they had it in their power, or found it for their 
interest. But, in the revocations by James II. and. James III. we find no 
particular mention made of the Principality ; though it may be understood 
to be comprehended under such general clauses as this, in act 70, parl. g, 
James III. © And, generally, all maner of alienations, as said is, or may 
« be prejudicial till his aires and crowne, in ony wise, or that is against ony 
gude conscience.“ It seems that the Parliament, confiding in the affec- 
tion and care of the father, as a sufficient security for the provision of the 
son, had not hitherto wholly distinguished and separated the Prince's ap- 
panage from the rest of the estate of the crown. 

But, the Parliament, 1469, observing how groundless ah confidence 
was, did, by their act above quoted, entirely separate the one from the 
other : in such a manner that, from thenceforward, no act or deed of 
King or Legislature, relating to the inheritance of the crown, was under- 
stood to extend to the Principality by construction, unless particular men- 
tion of it was made. And, therefore, in the act of revocation of James 
IV. and in those of all the Succeeding sovereigns, there is a special and 

separate clause respecting the beritage of the Prince, which could not be 
understood to be comprehended under any head or denomination of crown 


estate; and that, indifferently, dener there was a Prince in existence at 
the time, or not. 
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FOE Tt may be observed, on this important act, though not necessary to 
the present purpose, that it appears from the first part of it, which relates 
to the attainder of the Boyds, chat the clergy in Scotland had only a deli- 
tive, but no deciding voice, in cases of criminal procedure in parlia- 
ment. For, both the judgments of the Parliament, as well chat which at- 
tainted Boyd and the Earl of Arran, who had 3 their escape, as 
that for the attainder and execution of Sir Alexander Boyd, who was pre- 
sent, are introduced with this solemn preamble: : © Tunc vero remotis om 
* nibus et singulis dominis prelatis dicti nostri parliamenti, ac ceteris cleri- 
« cis, infra sacros ordines constitutis, quibuscunque.” So that, though the 


clergy, as well chose of the ancient as those of the protestant church, were 


often appointed civil judges, and were generally the men best qualified for- 
zuch offices in former times; yet, it Seems that it was held to be incompatible 
with their sacred character, to act as members of the court of] justiciary, 


or of any court of criminal jurisdiction. * Probably it was thought, that 


the meek and compassionate spirit which the Gospel 1 inspires, must have dis- 
qualified the teachers of it for offices, which Wy n inflexible firm- 
ness, and sometimes even severity. 
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T uE intention of the Parliament was, to preserve the Principality, at 
least, sacred and inviolable, both to serve as a general aid to the crown 
itself, whose estate had been so miserably dilapidated and wasted; and, | — 
more particularly, for the honourable support of the dignity of the Prince, . * 1 
and that he might be enabled to make suitable settlements on any Princess 
to whom he might be affianced. The design was laudable, but, it was 
frustrated, in a great measure. For, what. public property could be pre- 
served, during the course of the long and ruinous minorities; of the con- 
sequent weakness of government; of the tumults, disorders, and usurpa- 
tions; and of the revolutions in church and state, to which Scotland was a 7 
prey, with but short interruptions, for two centuries together ? An estimate Wo 
may be formed of the importance and value of the Principality, from the ” 
following circumstance ; which shows the opinion entertained of it, abroad 
as well as at home, as being a truly noble. and princely provision. It was | | 
not long after the act of parliament, for the security of the royal appanage, 1 
that King Edward IV. set on foot a negociation, for a match between his 
second daughter, Cecilia, and the Prince of Scotland, afterward James f 
IV. then about two years of age; in which the principal condition stipu- 
lated, on the part of King Edward, was, That the Prince and Princess, 
« during the life of King James, shall have, in dowry and joint feffement, 
all the lands and rents that belong to the old beritage of the Prince, son 
« and beir of Scotland, viz. the a of Rothesay, the Earldom of | 1 
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oh Crit, and the lordships commonly called the Stewart lands of Scot- 
© land.” See Fed. T. II. p. 824. F rom which also-it appears, accord- 


ing to the doctrine here maintained, that the Principality was of no late 
erection, as far back -as the year 1474; being, even h denominated. 


the old beritage of the Prince, son and heir of Scotland. 2 
The words of the original are subjoined, as a specimen ye the court 
dialect, in the days of Edward IV. © Item, it is appointit, accordit, and 


* concludit, that the said Princes sal have in doure and jointe-feffement, 


«all and. haille the landis, rentis, and revennewis partening to the auld 
« heretage of the Prince, sone and aire of Scotland, during the liftyme of 


his faidir; that is to say, the Duchery of Rothessay, the Erledome of 


* Carrick, the lordschippis of the Stewart landis of Scotland, with all com- 
9 modities, profittis, and appartinencis of the ame... 
But, though no acts or precautions of the legislature live bee able to 
preserve the dominium utile, or real rents and casualties, of the Principa- 
lity; yet, the provisions of the statute 1469, have had considerable and 
permanent effects, and have preserved entire and undiminished the royalty 


and superiority, so that of the Prince, and of none other, must all the vas- 
sals of the Principality hold. More particularly, since the passing of that 
statute, the Principality has been ever kept altogether distinct and sepa- 


rate from the estate of the crown; and the King, as king, can dispose 
of no part of it, nor exercise any other act of dominion or ene. 
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18t. That the Principatity'n was kept separate from, and not understood 
to make part of, or to be comprehended in, the estate of the crown, in 
any sense, is abundantly evident from the royal acts of revocation alone, 
if there were no other proof. The first of these acts, in which particular 
8 5 mention is made of the Principality, as it was the first in which such men- 
tion was $ indispensibiy necessary to be made, is the act of revocation of 
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James IV. numbered, in the printed acts, the g̊ ist of his fourth parliament, 
which was held A. 1493. By that act, King James, authorized by the 
acts of parliament already mentioned ; and farther encouraged by the pre- 
ceding act of the present parhament, which censures and annuls the pro- 
fuse and ill-advised grants of his father ; and by the preamble to this act, 
which narrates the right of every heir to revoke and reduce whatever has 
been done to his prejudice, during his minority ; © Revokes, reducis, cassis, 
* and annullis all infeftments, donationes, alienationes, and dispositiones, 
ee be ony maner of way,” &c. made either by his father, or by himself 
while under age, out of the estate of the crown, of which the several 
parts, heads, and sources of revenue, are particularly enumerated. But, 


as the Principality could not be comprehended under any head or d * 


tion of crown estate, there is a particular clause of revocation for itself, 
in these words; * Alswa, we revoke, in likewise; all alienationes maid of 
© ony heritage annexed to the Prince, second person of the realme.” 
Note.—There was then no Prince.in being, as the King was not married 


to Margaret of England till about ten years after; and yet, he could not 


revoke for the Principality, as King, but must Go it in his capacity of 
Prince, by a special clause. | 
| The revocations of James V. and of Mary, run in almost the same 
words. That of James VI. differs only in being more particular, and 
taking a greater retrospect. Item, we revoke all alienationes and dis- 
_ © positiones whatsumever of onie rentes, landes, or heritages, annexed to 
© the Principality, or to the Prince, quha is alwayes second person of this 
« realme, maid by us, or onie our predecessoures, to the prejudice and 
© hurt of the Prince, second person ſoresaid. The act of Charles I. is 


to the same effect, and differs only in being more particular and circum- 
stantial in its clauses, The declaration of revocation sent by Charles II. 
| from Fiawapwh-Coun, takes no notice of the Prince, or his i interests; ; but, 
N 2 


91 


F - : 
— 2 i 
Loon. po ot e 
Y 2 — — — — % Ns 
i * 8 
— * by — 4; 
£ * 
abs 


— 
- 


LIMA. 


_ * 
> - 
= — N A 
4 " ex. aff. IL Eh d 2 ' 
2 Ss 3 CR 0" > Bt = 6 IT . 1 1 8 N 4 Ft 1 
IN 1 FT * : , 1 2 og 
4] 2 8 n . 9 * 3 4 HS „ ee. Sa 83 . wo 
SY 52 8 7 * ” 9 0 
Lo 39 a : 5 : 
4 8 2 N 0 5 * 
* — w 4 bs oy S 
* N 2 N 


n 
e 


———— 


3 


A or 4 


oy 


* 3 * HS Trae! 1 8 re 8 
Sd 5 Ae Et RE, 2 

5 2 ger 8 : 
3 by n VIBE 


9 sus PRINCIPIS: 


the Parliament of Scotland, when they recorded and passed that piece 
into a law, were very careful to supply the defect, and to extend the pro- 
visions of the act to the Principality, in the usual form. From that time, 
these acts of general revocation have been discontinued. See act 70, 
parl. 6, Jam. V.; act 28, part. 6, Mary; act 31, yaw.” 11, e os act 
9, Char. I.; act 8, part. 1, Char. II. It 5 715 

It does not appear, that there ever has been any RT of revocation 
| passed, or any application for an act of the legislature to that effect, by any 


Prince of Scotland, in his own name, and before his accession; all such 
acts having been passed by Kings, acting, for the Principality, in their 


capacity of Princes, or of guardians to the Princes. And yet, the statute 
1469, seems to authorize the Prince, as well as the King, to revoke what- 


ever had been done to his prejudice, without his legal concurrence; and, 


it was reasonable it should be so, as no description of persons could have 
greater occasion for such a privilege, the property of the Princes being par- 
ticularly exposed to abuse and depredation, as belonging to proprietors 
who were, almost always, either in nonage, or in non- existence, if it may 
be so expressed. The reason seems to be, that, from Prince David, first 
Duke of Rothesay, to Prince Charles, aſterwards Charles I. chere was 
no Prince of Scotland of that mature age, before his accession, which 
could enable him, by law, to act freely and independently for himself. 
And, when Charles took upon him the administration of his Principality, 
1t was no longer' time to revoke; on the contrary, he found it necessary 


to ratify, and so give legal sanction to, a great number of grants and alie- 


nations to his prejudice, which were, now, no more revokable. And, it 


is not improbable, that he was obliged to give previous private assurance 


that he would do so, before he could obtain the peaceable possession of, 
and free exercise of his rights of dominion over, his appanage. _ 
It 3 that, upon the Prince 1 the administration on bimself, 


* 
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doubts had been raised, by those chiefly interested, and who had most 
to fear, concerning his rights; as if these were now become obsolete, and, 
as if his titles had ceased to be territorial, and were only personal and 
honorary. What other cause could have required, or produced, at that 
time of day, such an act as that of the very next meeting of parliament, 
A. 1621? by which, © Our soveraigne Lord, with advice and consent of 
« the Estates of Parliament, ratifies, approves, and, for him and his suc- 
© cessors, perpetually, confirmes all and whatsoever infeftments, gifts, do- 
nations, and other rightes and titles, made or granted by his Majesty, 
« or 'ony other, his most noble progenitours, to his Heighnes, Charles, 
« Prince and Steward of Scotland, his Majestie's dearest sonne, or ony 
« other, his Heighnesse the Prince, his predecessours, Princes and Stewards 
« of Scotland, of whatsoever lands, lordships, barronies, superiorities, of- 
« fices, annual-rents, advocations, donations, and rights of patronage of 
« kirkes, benefices, chaplainries, alterages, and others whatsoever, wherever 
« they lye, within this kingdome of Scotland; together with all actes of 
« parliament, other actes, lawes, Statutes, consuetudes, immunities, ho- 
« nours, priviledges, prerogatives, and liberties: whatsoever, made, in- 
* troduced, or joysed by his Heighnes, the Prince, or ony his Heighnes' 
« predecessours, Princes of Scotland, in ony time by-gone;“ &c. 

From this ample and full ratification of the Prince's rights, there is a 
small exception and reservation, which only strengthens the general intent 
and purport, in these words: Reserving alwayes the landes, and others, 
assigned for the enterteinment of the castel of Dumbartane, to be ap- 
ce plied to that use, untill some other provision be made thereto, in place 
« of the same.“ These reserved landes and others appear to have been 
« the feu- duties of the lands of Bute and Comrie, the farm and watch- 
email of Kilpatrick mains, and the feu- duties of Cardross, with the castle- 
« green of the castle of Dumbartoun, &c. These had been bestowed by 
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King James, with the hereditary keeping and corintabulary: of the castle 
; of Dunbarton, on his cousin and favourite, Esme Stewart, Lord Aubig- 
ny, afterwards Earl, and finally Duke, of Lenox; from whose family he 
would not resume any thing. Upon that family becoming extinct, the 
1 castle, with its appendages, was given, by Charles II. to the present fa- 
mily of Lenox, along with whatever else had belonged to the Stewarts, 
Dukes of Lenox and Richmond; by whom it was transferred to James, 
fourth Marquis of Montrose. This nobleman obtained from Queen Anne, 
upon condition of resigning the rock and fortifications to the crown, both 
a a charter of confirmation, and an act of parliament ratifying the whole, . 
* by which those lands and rents were-* dissolved from her Majesty“ s crown, 
75 r and principality, and patrimony thereof.” But, as to the eventual pro- 
vision, in the act of King James, respecting the Prince's right to these 
subjects, that does not appear to have been regarded; nor any compensa- 
tion to have been made, for what had been thus dismembered from the 
Principality. But, perhaps, some late Prince of Scotland may have ho- 
mologated this transaction, as Prince Charles did the more ancient trans- 
actions of a similar nature. See act 2, sess. 2, parl. 1, Anne. 
'2d. That the King could not, as King, make grants out of, enter vas- 
sals, or change their holdings under, or exercise any other act of domi- 
nion over, the Principality, is evident from the' whole current of the royal 
_ Charters, on record, respecting it. It is true, according to the maxim of 
5 the lawyers, that the King never dies; and, it may be equally true, that 
ET never born, which is necessary to complete the doctrine, that the 
throne 1 is never vacant. But, neither of these is true of the Prince, who 
may, or may not, be born; and, who may die, and has often died. And, 
therefore, chat the regular administration of so large a portion of the na- 
tional territory as the Principality might not be interrupted or embarrassed, 
the law bas determined, that the princely chair.can no more be vacant than 
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the royal throne; and that, when there is no Prince in being, the King 


is, ipso facto, Prince, and may exercise all princely dominion, and per- 
form every legal act, respecting the mee which the Prince him- 
self could do. ee 


But, in the exercise of his princely dominion, the King must qualify 


himself, not as King, but as Prince and Stewart, for the time; without 


which, his charters and infeftments can give no security to the subject, 
nor can they be pled in a court of law. The mode adopted has, there- 
fore, been as follows. When there was no Prince in existence, the King 
or Queen addressed the pu blic, as Prince and Stewart, or as Princess and 
Stewartess, of Scotland, in the preamble of every charter, deed, or act, 


that related to the Principality ; which titles were repeated, in the body 
of the writ, as oft as need required. When there was a Prince, under 
age, then the sovereign acted as lawful guardian, governor, administrator, | 
&c. to the Prince. And, when the Prince was advanced in years, and, 


more especially when he came to the age of fourteen, at which all minors 


have a right to choose their own guardians; then, the King acted with the ; 


concurrence of. the Prince, or, which was more common, the Prince acted 


for himself, but, always with consent of the King. Lastly, when the 


Prince was of full and perfect age, he acted for himself, and by his own 


sole authority; though, even then, his charters generally bear the act to 
have passed, with advice and consent, either of the King, or of his own 


council, at his pleasure. 

Note. — The King of Scots was of as age, when he had completed 
his twenty-first year. So, Sir James Balfour, reporting a decision of the 
supreme court, of the 28th May, 1557, says, The Kingis perfyte age is 


© of twenty ane zeiris compleit ; swa that nathing done be him'thairefter 
may come under his general revocatioun, nor zit may not be speciallie 
« revokit be him.” The decision proceeds upon the authority of many 


b * UGG po 6 At eg po tac 


7 * 
2 : 7 ** *. 
6 5 . d | * [OY 
8 v * . ” : 


* 5 5 x Co 5 
4 - A —_— 1 - a * i | a 1 Py w 
. ern an nr, — 


n es 
PU” > id iis 


. 
ID 


22 
_—_ 


. * 
1 W * wang * — — f iran, EA. 1 AY 
N 5 » 


+ 
« { 
ge 


% 


CASUS PRINCIPIS. 


acts of parliament, which are all narrated, consolidated, and. confirmed by 


act 87, parl. 10, Marys The same rule is applied to the Prince, though 
without any special statute; as appears from the case of Prince Charles, 


who was the first Prince who is certainly known to have had the admini- 


stration of his Principality, since the days of David, Duke of Rothesay. 
A few instances of charters and decisions, corresponding to the several 


cases mentioned, may suffice for proof of them, in this place. But, it 
should be first remarked, that the forms, as here stated; were not strictly 


observed before the date of the statute of annexation, 1469; it being 


thought sufficient, before that time, to specify, in every deed, that the 
lands were held of the Prince and Stewart. Since the passing of that act, 
which may be considered as a repetition and ratification of the erection of 
the Principality, they have been rigidly adhered to, as e essential to 


the validity and legality of the deeds. „„ 


James III. whose profuse and illegal g grants out tel he Principality g: gave 


occasion to the statute so often mentioned, changed his style in conse- 
quence of it; and, in his grant of the lands of Dalbone, &c. to John de 
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Dalrymple, dated the 4th July, 1473, he addresses che public | r, 
Jacobus, &c.—Sciatis, &c.— Know ye, that we, as the 
15 governor of our dearest first-born, James, Duke of 5 Earl of 


© Carrick, and Lord of Cunningham, have given, &c.— To hold of our 
et said dearest first-born, . Earl of Carrick, 1 his SUCCESSOTS, Earls 


© of Carrick.” —— 

The title of Earl of banickün repeated alone, i in ates abi of he e 
because the lands in question held of that Earldom. And, it is to be ob- 
served, in general, that the framers of charters, relating to the Principa- 
lity, s eldom took the nn. to dexcribe the Prince by his whole style; 
but, were always careful to y that particular honour of which the 


lands then i in question held, and ofien mentioned no other. - 
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James IV. gives a charter of confirmation to Robert Cunninghame, of 
the 10th July, 1510, in which he acts not by his royal authority, but, for 
his son Arthur, now become Prince and Stewart, after the decease of his 
_ elder brother James; for, in Scotland, the primogenitus was always under- 
stood of the King's oldest son in existence, who was Prince of course. 

Jacobus, &c.—Sciatis, &c.— Know ye, that we, as the guardian and 
* governor of our dearest son, Arthur, Prince and Stewart of Scotland, 
© &c,— Which charter we approve, ratify, and, for ourselves, and for our 
4 foresaid dearest son, and bis SUCCESSOFS, Kings, Princes, and Stewarts 
« of Scotland, for ever confirm.” Prince Arthur was then very young, | 
and lived only nine months in all. 

James V. when under age, Sh to Adam Wallace, the charter for- 
merly quoted, which begins thus: Know ye, that we, as Stewart of Scot- 
© land, with advice of John, Duke of Albany, Protector of our king- 
« dom,” &c. But, the same King, aſter he had a son, being no longer 


Prince and Stewart himself, and having no direct authority over the Prin- = 


cipality, grants charters on it, from thence forward, in name of the Prince. 
Thus, his grant to Robert Lindsay, of the Barony of Kilbryde, dated the 
11th March, 1540, begins, © Sciatis, &c.— Know ye, that we, as lawful 
© administrator, guardian, and governor, to our dearest son, James, Prince 
and Stewart of Scotland, Duke of Rothesay, Earl of Carrick, and Lord 
of Kyle, have given, Keele hols of the foresaid Prince and Stewart 
of Scotland.” _ CLE tet t 1 
4 So, Queen Mary, in her Wee 0 to o TRY F lc: * 
lifies herself, not as Queen, but by the only title by which she could give 
valid charters on the Principality, thus : © Maria, &c.—Sciatis, &c.— 
* Know ye, that we, as Princess and Stewartess of Scotland, with consent 
« © of James, Earl of Arran, our guardian, &c. have given, &c.—To hold 
« of us, 10 our successors, Princes and Stewarts of Scotland,” And 
ja 
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Henry and Mary pass a charter, in favour of John Stewart, the oath May, 
1566, for lands in Bute, of which the tenure is; © To hold of us, and 
© Our successors, as Stewarts of Scotland.“ 

In like manner, James VI. before he had a son, styles himself prince 


and Stewart, in all his charters, which respect the Principality; as in his 
grant to John Cathcart, of the lands of Balloch, in the county of Car- 


rick, dated the 8th May, 1 572, thus: © Know ye, that we, as Prince 
« and Stewart of Scotland, with advice, &c. have given, &c.—To hold 
* of us, and our SUCCESSOTS, Princes and Stewarts of Scotland.” But, 
from the time that monarth had a son, being no longer Prince and Stew- 
art, he affected not to exercise the rights and powers belonging to that 
character; but, proceeding in a more regular train than most of his pre- 


decessors, the Prince, while under age, acted by advice, and with con- 
sent of the King; or, the King granted charters, on the Principality, with 


consent of the Prince, when the Prince was of an age to give consent; or, 


both the King and Prince concurred in the same deed, each by his own 


authority, and for his own interest, when the nature of the case required 
such a mode of proceeding. Prince Henry was about five years of age, 


when the following charter passed, to William Cunninghame, dated the 


4th July, 1599, of lands lying in the Prince” s Bailliary of Cunninghame. 
“Jacobus, &c,—Sciatis, &c.—K now ye, that, whereas our dearest son, 


Henry, Prince and Stewart of Scotland, Duke of Rothesay, Earl of 


« Carrick, and Lord of Cunninghame, vith the express advice, consent, 


% and assent of us, as his father, &c. And, likewise, we, for our own - 
« right, title, and interest, have given, &c.— To hold of our foresaid 


« dearest son, Prince and Stewart of Scotland. 
Prince Charles, the next Prince and Stewart, was near eighteen, when 


John Geddes obtained the following charter, dated the goth July, 1 618, 


of lands lying in the Stewartry of Kirkudbrigh, which was a member of 
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the Principality. « Jacobus, &c.—Sciatis, &c.— Know ye, that we, for 


e ourselves, and as father, and lawful administrator, to Charles, Prince 


e and Stewart of Scotland, our dearest son, with advice, &c. have given, 
© &c.—To hold of our foresaid dearest son, Prince and Stewart of Scot- 
ee land, and his suecessors.“ - 

In a preceding charter, granted the th April, 1613, about five months 
afier Prince Henry's death, the titles and honours of the Prince are more 
particularly enumerated and displayed, as follow: © Jacobus, &c.—Sci- 
ce atis, &c. Know ye, that we, as father and lawful administrator to our 
« dearest son, Charles, Duke of Rothesay, Earl of Carrick, Lord of the 


« Isles, Baron of Renfrew, Prince and Stewart of our kingdom of Scot- 


te land, &c. have given, &c.—To hold, &c. of our said dearest _ the 
Prince and Stewart of Scotland; &c. 
And, Charles himself, when King, in his commission to Sir Archibald 
Johnson, to be Lord Advocate to the King and Prince, dated the goth 
October, 1646, has this clause ; © and, with the advice and consent of our 
* said son, the Prince, adhibited thereto.” The Prince, afterwards 
Charles II. was then sixteen years of age; and his consent was, therefore, 
necessary to the validity of whatever the King did, in his name and behalf. 
The Prince was near twenty years of age, and had been in the admini- 
stration of his own affairs, for some time, when he granted the following 
charter, of the 2oth June, 1620, to Robert, Lord Boyd, with consent of 
the King. To understand the style of the Prince, in this charter, it must 
be observed, that, being born a second son, he had been created to the 
won! honours of a second son of Scotland, which were Duke of Albany, 
Earl of Ross, and Lord of Ardmanoch, before he succeeded to the birth- 
right honours of the Prince of Scotland. He had been also created to the 
| 2 princely honours of England. The charter runs, | 
Carolus, &Cc.— Charles, Prince of Scotland and Wales, Duke * 
O 2 
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N “ Rothesay and Aller; of Cornwal and York, superior of the nds un- 
« derwritten: Know ye, that we, with the express consent, and advice, 
* and by the authority of the most serene and excellent Prince, James, 
« by the grace of God, King of Great Britain, France, and Ireland, and 
F Defender of the Faith, our dearest father, guardian, governor, and law- 
ful administrator, for his Majesty's interest; and also, with consent 
* of the Lords and others of our council, commissioners named by us, 


| | «with advice of our said dearest father, for the management of our affairs 
1 | « and business, within the kingdom of Scotland; have given to Robert, 


« Lord of Boyd, the lands of Gawan and Risk, &c. in the Barony of Ren- 

; : « frew, and $heriffdom of the same, &c.—To hold of us, _ our sueces- 

1 : 1 . © sors, Princes and Stewarts of Scotland. 4 

A : = There is a very great number of charters of Prince Charles's on re- 

cord]; for, having taken possession of his Principality, after a very long 
interval, without a superior and administrator of the same sort, he had a 
multitude of vassals to enter, and a multitude of grants to ratify. Of his 
charters, many are, with advice and consent of the King, as well after he 
was of full age, as before. He had great reason to pay that compliment 
to a beneficent as well as prudent father, who had kindly put him in pos- | 
session of his appanage, more than two years before he could legally de- 
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f „ maqnd it; to say nothing of the King's liberal grants, out of his own narrow 
8 | revenue, for. the honourable support of his son. | | 
N „„ Of this paternal liberality of the kind-hearted James, a memorable i in- 
5 5 | © ttance is published by Mr. Rymer, in his Foœdera, Tom. XVII. P. 181. 
I Ee The King had been in use to allow his son, from the time that he could: 
. 5 be supposed to have occasion for a separate allowance, what was, in that 
Y age, an ample appointment for a personage of his rank ; but, it was by a 


grant under the privy seal, only. When he thought proper to put the 
e in the actual possession and administration of all his ap es, and 
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that, before he could legally claim them ; he, at the same time, granted 


him letters patent, dated the 5th October, 1619, for the former privy- 


seal appointment, to hold on the same terms on which he held the appa- 
nages, that the. crown might not suffer. James, by the grace of God, 
* &c,—To our commissioners for our treasury, for the time being, &c.— 

« Whereas, of our princely and paternal affection to our most dearly be- 


« loved first-begotten, and now only son, Charles, Prince of Wales, Duke 


« of Corfiwal and York, and Earl of Chester, and for the better supportation 
« of his estate, honour, and dignity, we did, heretofore, over and besides 
lands, possessions, liberties, and other revenues of these natures, granted 
© to our said son, by several letters patents, grant and assign to him, our 


« said dear son, by letters under our privy seal only, out of our revenues, 


« treasure, and receipts, ane addition of . 20, 865. 58. 7 d. yearly, or 
e thereabouts ; Know. ye, &c.—To have, hold, and enjoy the said an- 
8 nuity, or yearly sum of C. 20,867. 5s. 7d. by the year, To our said 
« dearly beloved son, Charles, Prince of Wales, and his heirs, Kings of 


England, out of the receipt of our exchequer,” &c. A noble and princely 
addition indeed! out of a national revenue of C. 450,000 ; from which the 


whole expences of government, at home and abroad, in peace and in war, 


were to be defrayed. It would appear more so, if we were to compare 


the value of money, in King James's days, with what it is at present; and 
still more so, if we were to estimate the value of the addition, by a com- 


parison of James's: revenue With the public imposts of our Ps Sed, 


nunc non est bis locus. PI 

Prince Charles, in process of time, Fe the forms of giving 
charters, with the King 8 consent, after he was of age, lest it should be 
deemed necessary, and be drawn into precedent, to the prejudice of sue- 


ceeding princes; and, granted his charters i in his own name alone, and by 


his own owe authority, with consent of his council. The following pre- 
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Annie to a charter, granted to Alexander Cunningham, the 11th N 
ber, 1622, sufficiently marks the time and reason of the alteration. 

1 Op Carolus, &c.—Sciatis, &c.—Know ye, that we, now after our lawful 
«and perfect age of twenty-one years complete, with the advice and con- 
sent of the Lords and others of our council, commissioners named by 
10 us, for che direction of our affairs and revenues, within the kingdom of 
« Scotland, have given,” &c. The Prince was, now, past twenty-two 
years of age; and, for the reason just assigned, not only drops all farther 

mention of the King's consent, in this and in all his subsequent charters; 
but, also, describes his council and commissioners as having been named 
by himself, and by his own sole authority, although they were, in fact, 
the same persons who had been formerly appointed, with consent of the 
King, while the Prince was yet under age, and who are still continued, 
but derive. their Pn, and whole ney; from the Prince 
alone. | 

When the King and Prince gave charters > ley, that was done for the 
ease of the subject, and in favour of such freeholders who, holding lands 
both of the crown and Principality, wished to have them conjoined j in one 
charter, to save the inconvenience and expence of entering and making 
up titles under two different superiors. But, it was most necessary and 
usual, when lands .holding, partly of the one superior, and partly of the 
other, were to be erected into any kind of honour, whether high or low, 
earldom, lordship, or barony. In that case, the direct interposition and 
authority of the King were, as is commonly supposed, indispensible; be- 
cause he alone, as the fountain of honour, and supreme head of the law, 
could bestow honours and jurisdictions. There are many such joint 
charters extant, in which the King and Prince act separately, and inde- 
pendently, each by-his own authority, and for his proper interest; and, in 
which the clauses of tenure and service are, always, kept distinct, and his 
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own due reserved for each superior, — One instance, out of 
many, may suffice for this place. 

A joint charter was passed, the 19th September, 162 1, in favour of 
Robert Maxwel, son of John, Lord Nithsdale, who had been beheaded 
and forfeited in 161g ; by which the lands, which held of the King, were 
_ erected into an earldom, and those holden of the Prince into a lordship. 
It runs thus, | 


e Jacobus, &c. et Carolus, &c.— James, by the grace God, of Great 


Britain, France, and Ireland, King, and Defender of the Faith; and 


« Charles, Prince and Stewart of Scotland. and Prince of Wales, Duke of 
„ Rothesay, Albany, Cornwal, and York, Earl of Carrick, Lord of the 


Isles, and Baron of the Barony of Renfrew ; Know ye, that we, the 
« foresaid James, &c. for ourselves, and as father, guardian, governor, 
« and lawful administrator, to our foresaid dearest son, and, likewise we, 


« the foresaid Charles, &c. have given,“ &c. Then follows the enume- 


ration and description of the lands holding of the King, and those hold- 
ing of the Prince; a novo-damus, or new grant of the lands, by the King, 
and by the Prince, respectively; an erection of all the lands, excepting 
those which held of the Prince, into an earldom, by the King alone; and, 
lastly, the lands holding of the Prince are erected into a barony and lord- 
ship, by the King and Prince, jointly ; thus, “And, also, we, the fore- 


te said James, by the grace of God, of Great Britain, France, and Ireland, 
* King, for ourselves, and as father, and lawful administrator, to our 


« foresaid dearest son, Charles, Prince and Stewart of Scotland; and we, 
© the said Charles, for ourselves, with advice and consent of our said 
« dearest father, for his interest, of new unite, annex; create, erect, and 
_ © incorporate all and hail the foresaid lands, &c. into one entire and free 


« barony and lordship, to be called the Lordship and Barony of Mernis,” 


&c. The rest is common style and form, of which it is sufficient to 
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observe, that the fenendo and reddendo, or clauses of tenure and service, 
are kept quite distinct; and the feudal dependence and service due for the 
cCrovn lands are reserved to the King and his successors, and those due for 
the principality lands, are reserved to the Prince nk his S{CCenmrarh, | 
Princes and Stewarts. | | : . 
. But, the last part of the haves; which 1 is, 3 e entire, 
WE «a for word, suggests another important remark, which is; that, there 
the Prince appears to be erecting an honour, and granting a jurisdiction, - 
in his own right, and by his own authority, as a person vested with supreme 
„ power and dominion. It is true, he does this with the King's consent; 
but, that consent was necessary to give legal validity and stability to any : 
act of his, at the time, because the Prince, who was born the 19th No- 
vember, 1600, wanted still one month to be of full and perfect age. It is 
true, also, that che King joins with the Prince, in erecting; both the ba- 
rony and lordship, which seems to have been done for this reason; be- 
cause, though the Prince might make a lord or baron of the Principality, 
the King alone could create barons and lords of the _— of Scotland, 
the rank intended for Lord Nithsdale, | 
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\ 


SECT. X. 


The Principality a Palatinate. 


z Pr will appear the less surprising, to find the Prince of Scotland perform- 
ing acts of supreme and independent dominion, within his Principality, if 
we look back to, and. reflect on, the terms of its erection, and compare them 
with those of the other establishments of a similar nature. In the act or 
charter of erection of the Dutchy of Cornwall, there is a clause of tenure, 
in the usual feudal form; To have and to hold of us and our successors, 
© for ever;” from which it is evident, that the Duke of Cornwall is only a 
feudal lord, and has a superior, of whom he holds. And, in Edward's pa- 
tent, creating his son Prince of Wales, there is not only a clause of tenure, 
but also a clause of service, a faciendo servitium; so that the Prince had 
both a superior, and a lord and master, whom he was bound to serve, like 
inferior subjects. But, in the charter of Robert III. to the Prince and 
Stewart of Scotland, there is no clause either of holding or service; but, 
all the, honours and lands mentioned in it are fully granted, and absolutely 
surrendered, in free regality or royalty. This constitution of the Princi- 
pality has never afterwards been altered, as to its principle; though it has 
undergone some necessary modifications, to be presently taken notice of. 
From hence it follows, that the Prince and Stewart was a real sovereign, 
within his Principality; as having no superior, of whom he held, nor any 
lord; to whom he owed service. And, his dominion must have been 
of that kind of imperium in imperio, which, in other countries, is called 
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2 
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a Palatinate; an must have been, in the kingdom of Scotland, what the 
Palatinate of the Rhine is, in the empire of Germany. The Principa- 
lity had an entire and complete jurisdiction within itself; it constituted a 
part, or member, of the body of the state; and the Prince was a member of | 
the supreme nn N of the N ns which ks . was a 


1 * 7 , Þ 


dependency. . gn eB ES we eSiboLs 
The title of Earl Palatine, Comes Palatinus, or bo de Palais, SO well 

known! in other countries, was never introduced i into Scotland. The thing, 
too, was as unknown as the name, 2 in the case of the Prince alone. 
All other subjects, however dignified or powerful, held cheir lands of the 
King, on condition of making some payment, and doing service to him, 
for them. And, to introduce wy higher, br more independent, condition 
of holding ds, would be very impolitic in a King of Scots; whose great 
and factious Barons were 80 ready to assume regality and independence 
vithout his _ wheneve "wy Og that it N be done with im- 
s Palatine, as FR official aster itorial, were not few? in England; and, 
P are still marked remains and vestiges, in several counties, of their 
- ancient high/powers and privileges, | 

Henry VIII. thought 


immunities of these subaltern overeigns were, in ancient times, may be 


seen in Selden's Titles of Honour. | Suffice it here to say, from that au- 


thor, and in Bracton's words, that they had regalem potestatem in omnibus; | 
chat they had chamberlains, 3 justices barons of the exchequer, sheriffs, and 


King for the rest of the nation; and that a King's vrit or brief could not 
be poten within _ 5800 


must answer in the court of Ns ene My author mentions an 
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Pe instance, explanatory of all this, from the rolls of parliament, in the 
case of John the Scot, son of David, Earl of Huntingdon, and himself 
Earl of Chester, and of several other counties; though he chose to take 
his title from that which was a royalty, or Palatinate, as being of more 
eminent dignity. John had succeeded to the County Palatine of Chester 


in right of his mother, Matilda, eldest daughter of Ranulph, the sixth he- 
reditary Earl of Chester. Ranulph had three other daughters, whose hus- 


bands or sons contended for their shares of the inheritance, and brought a 
zummons of nuper obiit against John. But, the question was, how to exe- 
cute the summons, as the King's briefs did not run in the county of Ches- 
ter. The method followed was, to execute, or publish, the writ in North- 
ampton, an 


of his peers, refused to answer to a summons executed in the county of 
Northampton, concerning lands and tenements in the county of Chester, 
ubi brevia Domini Regis non currunt. It was determined, however, that 
he should answer, because, says the record, © It has been usual, hitherto, 
that his peers, and others who have similar immunities, as the Bishop of 
* Durham and the Earl Mareshal”” (the Earl of Pembroke, at that time) 
answer, concerning lands and tenements within their liberties, to sum- 
* mons executed on lands and tenements without their liberties.” But, 
though it was thus decided, that this great Earl should put in his answer in 


the King's court, yet his vassals and subjects were amenable to no juris- 


diction but their Earl's, and obliged to answer in no court but his. 
That this was precisely the constitution of the Principality, appears on the 
evidence of an act of parliament made to remedy what was found to be in- 
convenient in that constitution. It is the act 16, parl. 2. James IV. 
Item, Anent the free tennentes, that haldis of the Prince, the Duke of 
* Rothesay and Steward of Scotland; the Lordes of the Articles and 


* Estaitis of Parliament, thinks it reasonable that all thay free tennentes 


1 5 a P 2 


- 


/ 


her of John's counties. But, John, referring to the judgment 
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all be halden to compeir and answere in the Parliament and Justice Aires, | 
ee with their suites and presences, as effieres, ay and quhill our Soveraine . 
 Lorde have ane sonne, that suld be immediate betwixt the K ing and them, 
te to answere for them, in the said Parliament and Justice Aires; and suit- 
© rolles to be maid _ vpon, * sall n _ be. Prince be | 
c born... | | | | „ 
Note. The words an Extaitis of Parliament, which have been omit- | 
ted in the printed copy of the acts, are here restored from the record. 
On this act it is chiefly to be observed, that the King and Parliament 
both recognize the high prerogative of the Prince, and the immunity and 
independence of his subjects, of the King's courts, and even of the Parlia- 
ment itself; and that they show no desire, nor make any attempt, to lessen 
the independence, or to infringe the liberties of the Principality, but only to 
remedy an accidental inconvenience of which these were productive. The 
Principality not descending t to heirs, but being limited to successors, and 
these, the eldest sons of the Kings of Scots, it must sometimes happen, as in 
the present case, that there would be no Prince in being. In that case, 
which: frequently occurred in Scotland, there must be a sovereignty with- 
out a sovereign, subjects without a superior, and laws without authority 
by which they could be carried into execution; which must be productive 
of disorder, as well within the Principality itself, as between the vassals of 
the Prince, and the neighbouring vassals of the King. It was to remedy 
this that the Parliament of Scotland passed the above temporary act, sub- 
- jecting the vassals of the Prince to the King's courts for; a time; to con 
tinue in force only till a Prince should be born in whose name, and by 
whose authority, the laws might be executed, and all affairs regularly admi- 
nistered within the Principality. And, it seems to be since the passing of 
the act of ames IV. and in consequence of it, that the Kings of Scots as- 
sumed the style of Princes and Stewarts, when there was no Prince; and, 
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in that capacity, administered the affairs of the Principality, over which, as 
| Kings, they could exercise no jurisdiction, without infringing the rights of ls 
the Prince. And, that the Parliament of Scotland would never authorize, 

as is plain from the above act, and from all the acts of parliament on re- 


\ 


% 


cord, respecting the Principality. 

As to the power of creating lords and barons, to be peers. of theit 
own petty courts and parliaments, that was common to the Prince of Scot- 5 N 
. land with all other Palatine Princes and Counts; who conferred upon 1. 

| their barons all the powers and privileges, within their dominions, which a 
king, or greatsovereign, bestowed on his barons, within an extensive realm. 
6 Thus, when William, the Conqueror, gave to Hugh Lupus, son of the Vis- 
count d' Arranches, as an inheritance, the county of Chester, formerly an 
official Palatinate, giving unto him, and his heirs, this whole county, to 
* hold as freely by his sword, as he did England by his crown;“ the so- 5 
vereign Earl immediately created barons, to hold of himself, to the number 
of eight, at first, according to my author. All of these “ had their. free 
« courts, for all pleas and suits, except those belonging to the Earl's sword,“ 
which were reserved, it would seem, as pleas of the trown are, in the King's 
dominions; and, they were also to be the Earl's council, to attend him, 
and to frequent his court, for the greater splendour of it; beside the ser- 
vices which they owed: to the Earl in war, and particularly in those against 
the Welch. See Camden, p. 564. | 
This part of the royalty, of granting honours and jurisdiction, within the 


Principality, was seldom exercised by the Prince of Scotland in person, 1 10 
because all the Princes were minors, from Prince David to Charles I. but, it 
Vas very frequently exercised by the King, acting in his capacity of Prince 
and Stewart, when there was no Prince, or, as father, guardian, and admi= =—& 
nistrator, to a Prince under age. As to the title of Palatinate not being 5 
applied to the Principality of Scotland, no just inference can be drawn 
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seized into the hands of the crown. . John, the 


"0 * unwilling hat such a vast estate hould be parce 
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from . circumstance, 1 respecting the prerogatives 'of the Prince. | The 


thing was known in England, without the name, from the earliest times, 
both under the Saxons and Normans; and the people gave the title of 
Palatines to persons who enjoyed powers and privileges similar to those 
possessed by Princes and Earls Palatine in foreign countries. But, the 


| first instance, that is known, of the King bestowing such a title on any per- 


son, in express terms, is the charter of Edward III. to Lawrence de 
Hastings, creating him Earl Palatine of Pembroke, i in the year 1340. In 
Scotland, both the name and the thing were studiously avoided, for the 


solid reason of state policy already mentioned. And, whenever the sin- 


gular prerogatives of the Prince came into question, as on occasion of pass- 
ing acts of general revocation, and the like, there is constantly added, 
« quha is alwayes second person of this realme; which seems to have 


intended as boch assigning a why the Prince, and he alone, hould 
enjoy such high powers and privileges, and why no other man should _ 
tend, or aspire, to any thing of the same nature. e 


In England also, eee e eee III. to Lawr 
ings, the pavers: nos nn. 3 of the Palatine Earls had, before that 


158 opportunity Was at eeizing the —— territories, 
or, at least, of curtailing and circumscribing the priv ileges. The county 
of Chester, to which that of Flint was also an appendage, as it was the first 
in dignity and eminence of the English Palatinates, so was the first that was 
t, having left no issue, 
King Henry III.“ says Camden, *bribed with the prospect of 30 fair an 
inberitance, annexed it to the crown, allowing the sisters of John other 
2 revenues for their fortunes.” For this act of violence and oppression 
y had no better pretence than, as he was wont to say, that he was 
L among distaffs.” An 


— 
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CI 


CASUS PRINCIPIS. 111 


* 


excellent royal joke, no doubt, this was; and a sufficient reason for robbing . 
the distaffs.of an inheritance originally granted to be held by the sword. 
The sword of John, the Scot, had maintained what came by the distaff of 
his mother; but, it seems, the distaffs of his sisters were not Supported in a 
manner equally respectable, in the eyes of King Henry. 
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SEC T. XI. 


Opinions of Lawyers, and Decisions of Judges. 


W. have seen, on the authority of acts of Parliament, and of royal 
charters, with what attention and solicitude the legislature of Scotland stu- 
died to secure the rights of the Prince, who, when in being, was seldom in 
a condition to take care of his own interests; and that, as one mean for 
compassing this end, it was provided, that the estate of the Prince should 
be kept entirely distinct and separate from, and not be considered as 
making, in any sense, a part of the inheritance of the crown. To this 
may be added the opinions of lawyers, both in their didactic capacity, 
when laying down the general doctrines of the law; and in their judica- 
tive capacity, when deciding such questions, respècting the Principality, 
ened to be n en 1 ene, of the 2 
. 

Craig lays FROG this ee WB Fg Tit. de Jure Regie in F ts 

ws Patrimonium autem Principis non potest a N ut Rage 4 sed 
2 * tanquam a tutore Principis.. 

Sir G. Mackenzie, in his e on he ve 16; it IV: 3 
P in part, aſter having aid, that the erection itself, viz. of the Prin- 
_ Cipality, was lost, proceeds thus; However, to supply that, the rights 
0 made by the King bear still to be as Prince, when there is no Prince, 
7 and a dinisser 10.96; Prince, whe there is a Prince; and che re- 
C venue af the Principality is. managed, in cumulo, with the rest of the 
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* Principality itself, we must construe it to have been thus erected. 


e. King's revenue, when there is no Prince; but, when there is a Prince, 


c he has a chamberlain, who receives, and accounts for, the Principality 


Sir George, in his farther reasoning on this statute, and on some e ques- 
tions of law, respecting the Principality, observes, 

15t. * That appanages, given to children, do, in their own nature, imply to 
be only temporary, and whilst the child exists, to whom it is provided for 
an appanage; and, therefore, since we have not the foundation of the 


Fs 


2d. „By this aet, it is ordained that, when there is no Prince, the vas- 


« $als of the Principality shall come to parliament, and none ean come to 


. « parliament, but such as hold of the King; and, that same act says, fill 
« the King bave a sen, who shall be immediate betwixt the King and 
« them, which clearly demon gerate 8 5 that, * Were be a son, N hald i im- 


« mediately of the King. WAL en 80% 8 


3d. 3 This 1 is yet more clear, by act 16, bal 1. Charles I. and act 38 
0 parl. 1. Charles II. whereby lands holding of no OW and inen 
« are æquiparate quoad all legal effects. 

Ach. © By an express decision, observed by Dury,” 0 sir Ale keder Gib- 
son of Dury, a lord of session, whose work was printed in 1690) © it was 
« found that, whilst there'is a Prince, the lands of the Principality hold of 


© the Prince; but, when there is no Prince, they hold of the King.” 


Both the learned gentlemen would have spoken more correctly, and have 
reported the decision more in its true spirit, if to bold F the King, they 
had thought proper to add, in bis capacity of Prince and Stewart, in which 
alone he could exereise either dominion or administration over the Princi- 
pality, when there is no Prince; as appears from the whole current of the 


acts of parliament, the rey charters, and the decisions of the courts of 
lav. As there can be no property v 


a n inor vassal without 
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a superior, therefore, the legislature provided, for the due administration 
of the Prince's estate, and for the convenience and security of his vassals, 
that, when there is no Prince and Stewart, the King should be considered 
as being the Prince and Stewart; and when there is a Prince, under age, 
the King his father is, by the law of Scotland, and by all laws, human and 
divine, his natural and legal guardian and administrator. In the one or the 
other of these capacities, and not otherwise, can the King intromit with the 
estate of the Prince; and what the King does, in either of these characters, 
is as legal and valid as if it were the deed of a Prince and Stewart of age, 
acting in his own person, and by his proper authority. In proof of all 
vhich, the court found and determined that, 0 x0 
The service of ane breve, with the sasine, and all that followis thair- 
« upon, is of nane avail, and may be reducit, gif the persounis of inquest 
serve and retour the landis haldin of the King simpliciter, thay beand 
« haldin of his Grace, as Stewart of Scotland.” —Sir James Balfour, p. 431. 
Case of Lord Sempil contra Lord Levingston, decided the 12th 3 855 
„ 9 
In several cases and decisions, from 15 37 to 1543, repens by the same 
author, p. 134, it was determined that 
Landis pertening to the Prince of Scotland, and bound u annext to the 
« « Principalitie, may not be set in few ferme, nor annalzeit, without consent 
of the Prince: And, gif the King disponis the samin landis, makand na 
© mentioun, in his dispositioun, that he disponit thame as Prince; the infeft- 
E ment, alienatioun, or dispositioun is of nane avail, and may be reducit: 
Because, the landis of the Principalitie, that is, landis pertening to the 
Prince, as Prince and Stewart of Scotland, may not be gevin and dis- 
e ponit be the King, as King, bot be the King, as Prince and Stewart; 
« qua that the samin be done with consent of the thre Extatis.” | 
This 1s s right, and as it | ought to have been; as it 18 in 2 very terms of 
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the, Act of Annexation, 1469; an act ill observed by kings and courtiers; 
but regarded by the courts of ne as a . law of the Con- 
$titution. 

There is a ae of a Ader nature, re! dip Lord —— 
in his MSS. collection, in the Advocates' andy; which was given the gth 
March, 1610; when“ The lords found that, from the time of the Prince's 
« birth, the casualties of the Principality should be disponed by the Prince, 


and King as bis lawful administrator, otherwise they (the dispositions) 
should be void. And, his lordship mentions the charter of Robert III. 


still extant in the register, not, indeed, as the direct foundation of his judg- 
ment; oe as the most ancient authentic evidence of the erection of the 
| y, and of the OY PREP of the Prinee in it, from the 
time he is born. | 
nother such decision, of the ninth 47 626, is reported dy Sir 
. Gibson, by which © The lords found, that lands belonging to 


« the Principality could not be disponed by the King, there _— "'Y 
© Prince, except by the King, as administrator to the Prince.” 


And, Lord Stair, in his Institutes, Ab. ii. tit. 4. after stating a 8 


case, in which he endeavours to establish a distinction between the rights of 
the King, wher holding the Principality as Prince and Stewart, and those 


of the real Prince and Stewart himself, because the one is a sovereign 
Prince, and the other a subject Prince; concludes, however, thus; « yet, 


« if the King, in the minority of the Prince, infeft ward vassals of the Prin- 


« cipality, as administrator to the Prince, he is countable to the Prince, and 


« his royal prerogative doth not exclude anterior (or immediate) 19 85 


« riors.” ; 5 "OL - 


But, the most Ann decision of a court of law, respecti g the Prin- 


Ge is that by which the charter of à King, mee lands from 


the Principality, and a mim confirmation that followed on it, were 
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found and declared to be null and void, and the lands restored, according bi. 
to their original and proper; destination. K | King James III. whom we have | " 
seen so careful, for a time, in paying a seeming regard to the provisions of 
the law for the security of the Prince's estate, soon grew tired of that 
restraint, and began to dismember the Principality, once more, with an high 
| hand, and in open violation and contempt of every law to the contrary. By 
a charter, dated the g1st October, 1477, he granted to John Carlyle, a fa- 
vourite whom he had lately created Lord Carlyle, the lands of Drumcoll, 
part of the lands inalienably annexed to the Principality by the act 1469; 
in open defiance of the statute, with the provisions of which he dispenses, 
by his own power and prerogative. For, in the end of the charter, he war- 
rants the grant against all mortals, © Notwithstanding whatsoever dona- 
« tions or annexations of the said lands, to any person, formerly made 
e by us; which dovations and annexations we decree to be of no strength, 
« efficacy, or force, against the infeftment in the said lands, given by us to 
« the said John and his heirs.” And, it seems, that James and his fa- 
vourites were then powerful enough to procure a sort of parliamentary 
ratification, e the ne: of mer to this most n and il- 
b : legal transaction. d „ 10 
King James W. in the bret year 5 his * I AR an action of re- | 1 jd 
duction of this grant, before the council; at that time the supreme court | 
of judicature, under the parliament, in Scotland, as the court of session, 
which owed its first institution to himself, was not yet in being. The 
King and Prince, it is true, might legally resume any illegal grant out of 
the Principality, by their own power, and without any legal proceeding at 
common law ; but, as the form, however procured, of a parliamentary rati- 
fication bad intervened, in the present case, the King thought proper to 
vVave that prerogative, and to refer the case to the judgment of the ordi- 
mary court of law. The judgment of the court, as it is stil preserved i in 


* 
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the old MSS. of the State of the Principality, in the * was given 
in favour of the Prince, in the following words. | 
In the actioun and cause, pursuit on the behalf of our soveraine Lord, 
" Aint John, Lord Carlyle, anent the lands of Drumcoll, claimit be the 
said John, to belong to him in fie and heretage, be the gift of Umquhill 
« our soveraine lord, of giud memorie last, quhom God assolzie, be char- 
« ters and confirmations in parliament, maid to him thairupon, shawn and 
« producit before the lords, under his gritt seill, twa bishops seills, and 
te ane barronis; and, claimit be our soveraine lord, to pertain to him; 
and his first gottin son, and his successors, be letters of annexation maid 
of the said lands of Drumcoll, perpetuallie to remain with the Kings 
“and Princes of Scotland, thair sons, with clauses, that it shall be lei- 
© some, ay and at ony time, to them, to take the saids lands, in thair 
« hands, at thair will, as was Shawn be the annexation of the samin landis 
« of Drumcoll, and otheris, annexit to the Prince's landis, under the King 8 
« gritt ill, and dyverse prelatis, lordis, barrownes, and commissionaries, 
_ « of the daitt maid before the daitt of the said letters maid to the said 
I John, Lord Carlyle; the said John beand personallie present, and our 
« soveraine Lord's advocate, thair rights, reasons, and alleadgancies at 
* length seen, hard, and understandit; the lordis decreatis and delyveris 
« that the said landis of Drumcoll are our soveraine Lordis property, an- 
© nexit to the Prince's landis of Scotland, and that the said John, Lord 
2 Carlyle, has na right thairto, and that he, nor his airis have na right 
c to intromitt thairwith, in tyme coming, naither with property nor pos- 
« gession of the samyne; and ordains that letters be written e, in 
deu form. See Appendix, No.. 2. | | | 
This is that solemn decision, in the case of the Prince, i in Scotland, above 
alluded to; and which, probably, encouraged Prince Henry to apply to 
the courts in England, for redress of a similar inj ury. The Prince knew, 
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that his Englich Dutchy and his Scottish Principality had been both erected 
on the same principle, and were secured by laws -of the same tenor and 
import. And, he had reason to expect, from the judges of England, the 
same redress of the injury done to him, by the illegal grants of Queen 
Elizabeth, which his ancestor had obtained, from the Scottish judges, in 
a case precisely similar. Nor was he disappointed. The judges, it is pro- 
bable, had the Scottish case of the Prince in view, while trying the ques- 


tion concerning the Dutchy. Such cases seldom occur; and when they 


90 they draw public attention, and are universally known. 
To these ancient decisions, which chiefly regard the property of the 
Prince, may be added what amounts to a very recent decision of the su- 


preme tribunal, respecting his dignity. The lords of session, in obedience 


to an order of the House of Peers, of the 12th June, 1739, made up and 
transmitted a roll or list of the Peers of Scotland, at the time of the Union, 
whose peerages were still subsisting. In the report, they state that cer- 
tain additions had been made to the roll, since the Union; and particularly, 
that his Royal Higbness the Prince had been added, by the title of Duke 
of Rothesay, whose title had been omitted in the Union roll, because there 
was no Prince then existing. And, that the court farther certified to the 
House, © That the roll or list of the Peers of Scotland stands, at present, 
* 80 far as with certainty appears to them, thus.“ Then follows the list, 

beginning with Dukes his Royal Highness— Rothesay.“ So that, far 
from entertaining or insinuating any doubt on the subject, it appeared to 


their lordships, with certainty, that the Prince was Duke of Rothesay, 
and first Peer of Scotland. | 
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SECT. XII. 


9 Of the Property of the Principality. 


Moo lawyers have raised questions, respecting the property of 

the Principality ; and, after quoting many titles- and texts of feudal law, 

think they have proved, that © the property is in the crown, and the usu- 

e fract in the Prince.” When they determine the property of the Princi- 

pality to be in the crown, we must understand it to be meant in that high 

strain of the law, according to which the King is said to be proprietor of e 

all the lands in the kingdom; and the laws are termed the King's laws, | | N 
and the Parliament the King's parliament, and, in short, the revenue, the 

armaments, the courts of justice, the clergy and laity, the lords and com- 

mons, counties, cities, boroughs, and every person and thing within the 

kingdom, are said to be the King's. By this high-sounding strain of law | 

fiction, so fatally misunderstood and misapplied by some of our Princes, 5 ö 
no more is really meant, nor can reasonably be understood, except that 

the King is the lawful head of the community, the organ through whom 
the nation acts, and the supreme magistrate, armed with the public autho- 


”- 


rity, in order to carry the public will into executi6n. When a freebolder 
enters as vassal, and takes out a charter from the King for his lands, it does 
not follow that the King, as King, 1s proprietor of the lands, though ey 
are said expressly to be held of him. Ile must be considered as the pro- 
prietor of the lands, who cari use or abuse, retain or dispose of them, alt | = 
\ his pleasure, without once consulting the. King for what he does. The rr 
King acts not, in this case, as proprietor. of the hes, unless when he 1 : 
R 


=_ 
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happens to be such, in his individual capacity; but, he discharges part of 
his royal function, by which, invested, as he is, with the authority and 
majesty of the state, he is appointed and empowered to grant to the free- 
holder, as to all other men, security and protection for property as well 
as life. And, in return, the freeholder, and all other men, owe duty and 
service to the King, as the head and representative of the state, whose 
authority and power, legally intrusted to him, he employs for the generał 
en and advantage. Holding of the King is, holding by the consent and 
decree of the state, which the King represents, whose authority he bears, 
and whose will, as expressed i in the law, he executes. As a man, the King 
may have property; and the law secures his property, in common with that 
of all other men. As a King, he is a beneficiary, and has no property, in 
the true sense of the word; but, very high legal authority and immunities, 
and, as the natural consequence of these, infinite respect, honour, and 
personal attachment, with unbounded confidence, if he will be at the-pains 
to put on but the Chama of e or, even, of ee to de- 
serve iti. N . 
With respect to the e e in ak sense, except æ law sense, 
can the King be considered as the proprietor of an estate, over which he 
cannot, as King, exercise the most ordinary acts of dominion, such as en- 
tering vassals, or renewing leases, or compounding for easualties; and of 
which he cannot alienate, or dispose of, any part, without the express 
and © mature deliberation, consent, and decree of parliament,” judging 
the measure to be for © the evident advantage, and manifest utility of 
'« the King, and the Princes, his first-born sons and. successors,” as the 
statute N it 1 The Prigie himself, including under that name the 
King in his capac of ge, has more the appearance of a proprietor ; 


1 as be can exercise every act of ordinary dominion over the P rincipality 5 


and do in it, and with it, what he pleases, in his own name, by his own 
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authority, and without any consent. Only, he cannot, any more than 
the King, dismember the Principality, or alienate any part of it, without 
the consent of Parliament; nor, with that consent, to the prejudice of 
his successor, who, as we have seen, may either resume, or seek redress 
at common law, as he shall judge most expedient. | 

| The truth of the case appears to be, that the estate of the Prince, like 


the estate of the crown, is a part of the great national stock, appropriated" 


to a great national purpose, and put under the particular inspection of the 
national representatives, who are to take care that it may not be abused, 
nor misapplied. It is frivolous, in such a case, to dispute about the pro- 
prietor. When there is no other Prince, the King may be considered as 
che proprietor; as he is the undoubted legal administrator, under certain le- 

gal limitations and restrictions. When there is a Prince, son and heir to 

the King, he may be called the proprietor, in a more proper sense than the 
King. But, neither the one, nor the other, is proprietor of the Princi- 


ality, in the full extent of the term; as neither can dispose of it, at plea- 


sure, far less alienate, or divert, it from the purpose for which the state 
has appro 


possession of the Principality, for the time being, has the strongest and 
clearest right that the law can give, to the full enjoyment and exercise of 
all the benefits, privileges, and i immunities, titles, dignities, and honours, 
annexed to that exalted rank; no less so, but, rather in an higher and more 


sacred sense, than if the royal panne were an inberitance transmissible 


to heirs, as well as to successors. 
The doubts and dispute, on this subject, arose on occasion . 
mise of his late Royal Highness, F rederick, Prince of Scotland and Wales. 
It was, then, doubted, it seems, whethe the Principality of Scotland de- 
scended to the prince s son, his present . and at *. time, the 
; | R 2 » 


priated it; which i is, for the honourable support of the person 
and dignity of the Prince of Scotland. But, for all this, the Prince in 
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Heir Apparent ; or; whether it reverted to the crown, as in | the case of 
there being no other Prince and Stewart, but the King. Those, who 


| maintained the property of the Principality to be in the crown, inferred 
that it ought, on that occasion, to return to the crown; and those, who 
held the property to be the Prince's, concluded. that it ought, like other 
. beritages, to descend to his. son and lawful heir. Both sides eee the 
1 N question on feudal principles, and considered the Prince's estate as an | 
| E oO heritable fee, held under a particular entail. The idea of a e Hg 
Z 8 . estate mat descends not to heirs, but to legal successors, does not seem 
I | to have come into their thoughts. Or, if it did, i it would seem, as. if the 
3 gentlemen. of the long robe imagined the idea to be derogatory to the legal 
N : © _ right of hereditary succession to the crown. The crown officers of the law 
3 S for Scotland, could not, it would appear, give any certain information or 
: | FG ES + | advice, upon the subject. In this situation, the short and usual method of 
N | resolving knotty points was resorted to. An act of parliament Was made, 
=o - .which left the main question as undetermined as before; but, by which, 
z „ . according to Lord Kaims's Abridgement of che Statute Law, it was enacted, 
I CE 4 i That, until the present Prince of Wales attain the full age of twenty- one 
q . | = K years, it shall be lawful for his Majesty to hold and possess the said 
1 1} | e Principality, and to give entries, charters," and infeftments, to the vas- 
5 V sals thereof, containing clauses of novodamus; and to do every other 
5 | cc act concerning the said Principality, formerly practised by the Kings of 
L 1 p Scotland, when there was: no Prince in being; saving to the King, and 
4 Me, . ce to the present Prince of Wales, all right or interest with regard to the 
[ . * mid Principality, or to the rents. and 1 issues thereof, as s If this act had not 
3 4 7 I A been made.” 25 Geo. II. 20. 
C z : The framers of this act Seem to have been surprised by, and unpro- 
EN. vided against, the event which took place; and, under a necessity to do 
8 < Pay Ob - comething, not to have known well what was er to be done. They 
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enacted that it should be lawful for the King to do certain acts, respecting 
the Principality, during a given time; but, without declaring that he had 
a right, by the constitution, to intermeddle at all, or to do any thing, 
in the given situation: they insinuate, but do not plainly say, that, at 
the full age of twenty-one years, the Prince should be entitled to take 
the administration into his own hands; they do not say, by what title, or 
in what capacity, the King was to act; whether as Prince and Stewart, 
or as guardian and administrator to the Prince and Stewart; they do not 
determine who is the Prince and Stewart, or whether there is a Prince and 
Stewart at all in being, or not; and, they. leave the rents and issues of the 
Principality, the clearest mark of property and possession, to be adjusted, 
or contested, between the King and Prince, as they should see cause. In 
short, the gentlemen declare nothing so explicitly, as their own ignorance 
of the whole matter. If they consulted any records at all, they must, it 
is plain, have been Strangers to the statute 1469; by which the Principa- 
lity is expressly limited to“ the Princes, first-born sons of the Kings of 
« Scotland, in all- time coming.” And, though this limitation has always 
been understood to be, to the King's eldest son in existence, for the time; 
yet, it cannot, without the greatest force, be understood of, nor has it 
ever, in fact, been extended to, the King's grandson. 
| What appears most certain, from what we have already seen, with re- 
spect to the nature and property of the Principality of Scotland, is, that it 
is not a fee, or feudal heritage, in any sense. For, neither in the charter 
of Robert III. anno 1404, nor in the act of annexation of James III. 
anno 1469, nor in any other authentic document relating to it, is there 
any clause of tenure, or holding of a superior, nor any intimation of rent, 
service, or other acknowledgement of dependence, being due to another, 
on account of it. It might be considered as an allodial property, or, 
* an inheritance held without paying to any lord or superior, were it 
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| ee me limited, as It is, to sors, of a given | 
i crap But, the Principality does not descend to heirs, being strictly 
limited to successors: aa these, no other than © the Princes, eldest sons EE 

8 vo of the Kings of Scotland,” whether the Prince, for the time, be the King 
ry % i on the throne, the eldest son and successor of a former King, or a Prince, 
Py dhe eldest son, and apparent successor, of the K ing in being. Accord- 
. ingly, in all the charters granted on, or concerning the Principality, whe- 

B PE „ ther by a Prince, in his own right, or by a King, acting in che capacity 
2 . i 5 pdf, or as administrator for, the Prince and Stewart; the clause of tenure 
Eo 5 ge: uniformly runs, wit t any mention of beirs, To hold of us, and our 
= | | $ucces80rs, Princes and Stewarts of Scotland ; or, Tol d of us, and our 
5 . 98 „»'‚„5 successors, Kings, Princes, and Stewarts, of Scotland ; or, lastly, To hold 
j Ds ol our said dearest son, and his successors, Princes and Ste warts of Scot- 
land; but, always without any mention of beirs, in any charter, as it is 
believed, posterior to the decision ne Lord nn at t the i n wr 
James IV. anno 1488-9. ES Pp 
If it were necessary to assign a specific denomination, or title of wre, 

| | "$i the estate of the royal crown and princely coronet, that of Freak: 
* Sr almoin, or free benefice, © whence the feoffers, or givers, cannot demand 
= - | 2 8 any terrestrial service, seems to come the nearest, of all the Atlas 
0 Ol tenure laid down by the lawyers. This comparison is not from 
levity; and, far less, from a desire to derogate from the dignity of the 

holding, or from the respect and duty due to the august holders. But, it 


„ 8 „ » made in conformity to the ideas of two of the most able and acute 


I 


> „ 5 yn-lawyers that Scotland has produced, viz. Sir John Nisbet of Dirle- 

4 . Et „%% iii ton, Lord Advocate to Charles II. and Sir James Stewart, who held 

—A— 1118 the same high office under William and Mary, and Queen Anne. The 

=_ former learned gentleman, in his book of Doubts and Questions in the 

E Ss L of 8 chat“ The King succeeds 
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© not as heir, but Jure coronæ, as in the case of single incorporations.” 
And, then he proceeds to ask, © If the King and Prince be to be con- 


« idered as incorporate; so that those who succeed are in the case of 


« successors of churchmen, and do not succeed by inheritance, but by 
« success1on?” To this question, Sir James, in his resolution of the 


Doubts, &c. agreeing in the position, and without troubling himself to de- 
termine the specific nature of the holding, contents himself with giving 


the following answer, viz. That the King, or Prince, or Bishop, are 


« like single incorporations, as the author calls them, seems very impro- 


< per: but, certainly, alF of them Succeeding, do succeed in the office 


© and patrimony, and that, according to law; but, not as beirs to their 


« predecessors.”” 

The inference, with regard to the point under consideration, is, that 
the proprietor of the Principality of Scotland is, the person to whom it is 
limited by law; and that it is limited by law to the eldest living son of the 
King of Scots. That eldest son may be the King on the throne, as long 
has no son; and, so long, he administers the Principality, not as 


as 
King, but as Prince and Stewart, or, as eldest son of the last King. But, 
as SOON as he has a son, he ceases to be Prince and Stewart; and can act 
in the Principality only as legal administrator to his son, the Prince and 


Stewart, and the sole legal proprietor, who, as soon as he becomes of age, 


takes the administration into his own hands, of: course. 
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SECT. XIII 


and Estate annexed to the King $ Second Son. 


\ T 


- 


Tax titles of honour, annexed to the person and estate of the Prince of 


129 


The Style and Titles of the Prince, with some Notice of the Honours 


Scotland, are coeval, as vested in him, with the erection of the Principa- 
lity itself. But, many of them were existing titles of nobility long before 
they pertained to the Prince, and came to him along with the lands, which 
had been erected into those honours, and which had, formerly, given 
dignity and distinction to other proprietors. The original and fundamen- 
tal honour and style of the King's son is, that of the Prince, by way of 


eminence. | And, as this always was, and still is, his first and highest dig- 


nity; so, has it been the ordinary title by which the people of Scotland, 
and the generality of writers, lawyers as well as historians, have been in 
: use to denominate and distinguish him. Nor, did the subsequent addi- 
tion of several other titles of honour to the Prince make any alteration, in 
the established mode, in this respect; because these titles, which were no 
other than the honours annexed to several parcels of land, which came 
afterwards to constitute part of the Principality, were esteemed to be of 


inferior dignity to the primary simple appellation of the Prince. 


On the accession of the House of Stewart to the crown, Robert II. 
added to the former honours of the Prince, that of Stewart of Scotland; 
both, because he wished the ancient title of his illustrious and opulent 
House not to be sunk and forgotten, and, because the Stewartry, or pater- 


8 


nal estate of the family, constituted a principal part of the Principality, or 
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appanage of the Prince. This new honour was bestowed upon the Prince, 
in the first parliament held By his father, at the same time that he was de- 
clared Prince and Heir Apparent, as being the King' s first-begotten 
s0n. The act, which has been quoted before; was first published, with 
other authentic documents of the same period, by the learned George, 
first Earl of Cromarty, i in his Vindication of the Legitimacy and Honour of 
the Royal Family, against the Calumnies and F orgeries of Buchannan, and 
other Republicans and Regicides. As the act is curious and important, in 
every view, and particularly relative to the deren: purpose, here follous 
a farther extract from it. 7 
EIn the name of the holy and undivided Trinity, Father, Son, and 
N « Holy Ghost, Amen! Upon the 27th day of March, and year from the 
«; incarnation of our Lord 1371, according to the custom and computa- 
« tion of the church of Scotland, The most serene Prince and Lord, Ro- 
« bert, King of Scots, being at Scone, the time of his coronation, the 
1 Prelates, Earls, Barons, and others of the clergy and people of his 
« kingdom, being also there present, after the sacred solemnities of his 
* anointing and coronation were ended, and his legal right declared, by 
« virtue of which the said most serene Prince had sueceeded, and ought, 
1 to succeed, to the Lord David, King of Scotland, his uncle and prede- 
15 cessor, both on account of the propinquity of his blood, and the decla- 
ration thereof contained in certain instruments, which were made i in the 
« time of the Lord Robert, King of Scotland, of glorious memory, his 
„ grandfather and predecessor, which instruments were produced and pub- 
* licly read; as also, after he had taken the usual oaths of homage and 
* fealty, from the said Prelates, &c. He, then, being induced by the ex- 
« ample of the said King Robert, of celebrated memory, his grandfather, 
« thought fit to declare, in presence of the clergy and. people, his succes- 
sor and true heir, with respect to whom, although the case was before, 
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« and still is, abundantly clear, he, nevertheless, with the unanimous con- 
« sent and assent of the said Prelates, Earls, Lords, and Barons, did de- : 
4 clare, assert, acknowledge, manifest, and will, that when he should 
. © happen, at the pleasure of Almighty. God, to depart from this life, the i 
“Lord John, his first-begotten son, Earl of Carrick, and Stewart Y | | 3 # 
a Scotland, shall, and ought to, be his true and lawful heir,“ &c. I 
Here, the Prince is styled Earl of Carrick, which honour he had en- 
joyed from the time that he obtained, from the late King David, a grant 
of that estate; which had been long before erected into an earldom, and .N 
was possessed as such, both by the family of Bruce, and by the more | | . 1 
ancient family from which it devolved to them. The last Earl of Carrick, | 3 
before the Bruces, was Adam de Kilcontach, who was Earl in right of his 
lady, and died in Palestine. By the marriage of Martha, his widow, and 
ss of Carrick, with Robert Bruce, the noble, son of Robert, the com- 
petitor, and father of Robert, the King, the Earldom came to the royal 
family of Bruce, whose descendants still hold it. The Prince was, also, 
Lord of Kyle, as has been observed before; though, in the above act, he | 
is styled from the superior honour alone. But, to that honour is added | 
the new style and dignity of Stewart of Scotland ; which the Prince did 
not possess, before his father's accession to the crown. From this title, 4 
or designation, given to the Prince, in the act of Parliament, it Seems rea- „„ _ 
sonable to infer, that the King, on his accession, and before the meeting | 4 
of Parliament, had bestowed the Stewartry, or ancient patrimonial estate 5 
of his family, on his son; otherwise, it is hard to conceive why, or in 15 
what sense, he should be called Stewart of Scotland, in the act. But, if 
; the Prince was, then, in the actual possession of the Stewart-lands, he be- 
came stewart of Scotland, and Baron of Renfrew, the ancient hereditary 
5 honours of his family, of course, in consequence of his investiture. And, 
as the inheritance of the Stewart, with the Earldom and LT of which - 
8 2 
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1 C ©, _ CASO PRINCESS. 
I | Ci the Prince was in possession before, have always | constituted the chief 
. | fd 5 part of the appanage, this adds great probability to the opinion of Sir 
— 8 George Mackenzie, that the Principality was first erected by King Robert 
II. immediately, or very soon, after his accession; and not by his son, Ro- 
bert III. when the title of Duke was added to the other honours of the 
Prince of Scotland. 

We have seen, WIRE the time when the castle of Rothesay, with its 
liberty, i in the Island of Bute, a member of the Principality, was erected 


into a Dutchy, in favour of David, Prince of Scotland; and the probable 


| 1 cC.,ccasion which led to the introduction of that new title of honour, before N 
13 Aunknovn among the Scots. Yet, in ancient times, these, and the other 
5 5 | titles of honour belonging to the Prince, were seldom enumerated, except 


on occasions of ceremony. In many of the charters, they contented them- 
selves with particularly specifying that honour, whether it was Carrick, 
3 1 I  * © Cunningham, &x. of which the lands held, to which the charter re- LED 
A Dt” 5 lated; but, in the clauses of tenure and service, the Prince and Stewart 
1s always mentioned as the superior, which was thought sufficient to de- 
secribe and ascertain him. These two titles of Prince. and Stewart were 
BR „ inseparable, from the first erection of the Principality; and being esteemed 
4% NB „ of higher dignity than any other titles under the crown, they were gene- 
a = rally thought sufficient alone, as including and superseding all Inferior 
5 GT bonours, unless when the particular occasion required any iof the subor- 
N | dinate honours to be mentioned. 1 e ROLES 
A remarkable proof of what has been here said, and which shews how 
sparing the framers of ancient deeds were, in the enumeration of titles not 
| immediately necessary to their purpose, appears in a charter by James IV. 
agaated the 18 January, 1508. This was a confirmation of. several dona- 
tions of lands formerly made, by different endowers, 10 the see of Argyle; 


which are all here ratified, and the lands united into ane free Barony, by 
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the Prince, as Lord of the Isles. The whole style of the Prince, in this 


charter, and which is all that was absolutely necessary, is as in the follow- 


ing clause; viz. © Nos igitur tanquam tutor et gubernator carissimi ili 


nostri primogeniti, Jacobi, Principis Scotie et Insularum ;”* &c. The 


Prince, in this and in some other deeds, 1s denominated Prince of the Isles ; 


though his more general title in later times, is that of Lord of the Isles. 
But, though this was a general, it was no universal rule. For, in some 
very ancient charters, we find some of the other titles of the Prince men- 
tioned ; sometimes more, and sometimes fewer in number, and not always 
in the same order. Thus, in a charter by Robert ITE. published in An- 
derson's Diplomata, No. 60, one of the witnesses 1s, © Our dearest first- 
- born, David, Duke of Rothesay, Earl of Carrick, Stewart of Scotland.” 
In the charter by James III. to John Dalrymple, already quoted, the Prince 
is styled, James, Duke of Rothesay, Earl of Carrick, and Lord of Cunning- 
e ham.” And, in that by James V. to Robert Lindsay, the style runs, 
james, Prince and Stewart of Scotland, Duke of Rothesay, Earl of Car- 
« rick, and Lord of Kyle.” But, in this,, as in almost all other charters re- 


lating to lands within the Principality, the holding is of the Prince and 


Stewart of Scotland; which may, therefore, be considered as the funda- 
mental and indispensible style of the Prince of Scotland, and as compre- 
hending all the other superadded titles of honour under it. 

| Foreigners, among whom the new titles of Duke, Marquis, &c. were in 
higher estimation than they were among the Scots of that age, were more 
particular and uniform in naming the Princes of Scotland by their titles of 
honour, than the natives. Thus, in the several treaties managed by Da- 
vid, Prince of Scotland, and John, Duke of Lancaster, in the time of Ro- 
bert III. of Scotland, and Richard II. of England, the Prince is speci- 
fically styled Duke of Rothesay, from the time that he chose to have that 
dignity added to his titles. In the letter from Henry IV. to King Ro- 
bert, before quoted, the same Prince 3 Is styled, 8 David, "oo first-bory, 
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und Duke of Rothesay, Ec. as also your Lieutehant General. The Sc. 

of Mr. Rymer must stand for the other titles ae Prince, which, it seems, 
King Henry vas careful to enumerate, co g with that which was the 
most important to his present purpose. In like manner, the Prince is 
ctyled Duke of Rothesay, in the letters that passed between Henry and 
himself, on the same occasion. And, a passport, of the 23d June, 1411, 
published in the Fœdera, hows that, after his death, Elizabeth, his widow, 
continued to be styled Dutchess of naar See Feed. Tom. VIII. 
p. 54, 65, 157, Kc. 

In the treaty negociated by Edward IV. with James 15b e 1474, 
| for a match between his daughter, Cecilia, and the Prince of Scotland, 
afterwards James IV. then about two years of age, notice has already been 
taken of Edward's demand, that © the Dutchy of Rotbesay, the Earldom of 
* Carrick, and the rest of the auld beritage of the Prince,” should be settled 
on the Prince and Princess jointly, as soon as the marriage took place. The 
lady's portion was to be twenty thousand marks, payable by installments 
of two thousand marks yearly. Some time after, Edward, wishing to break 


dis engagement, after he had advanced part of the money, thought of securing 


himself, by demanding bail for the reimbursement of so. much money as 
he might be in advance, in case, from any accident, the match did not take 
ow. In that event, the citizens of Edinburgh © obliged themselves to 
« repay to the King of England the sums of money disbursed by him, in 
view of the marriage between the Duke of Rotbesay and his daughter, 
« the Lady Cecil.” Not long after Edward had obtained his security, he 
sent Garter, King at Arms, to acquaint the magistrates of Edinburgh that 
he had broke off the marriage of his daughter with the Duke of Rotbesay, 
and to demand the money he had advanced; which they repaid to him, 
amounting to six thousand marks. In the first of these three national | 
deeds, the Prince is styled © James, only son and heir of James, King of 
1 Scotland; but, in the other two, he is mentioned with his principal 
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addition of Duke of Roiflecay. The probable reason of the differenc e, if it 
happened through design, may be, that the Prince had his household estab- 


lished, and was in possession of his appanage, at the latter period, when he 
vas ten or eleven years of age. This, the state of things at the court of 
Scotland, and the designs then . 8 the unfortunate monarch, 
render highly probable. | 
Another treaty was concluded, by Richard me. for a marriage between 
0 James, Duke of Rothesay, Earl of Carrick, Lord of Cunningham, &c. 
“and the most illustrious lady, Anne de la Pole, niece to King Richard, 


« and only daughter of the noble and potent Prince, John, Duke of Suf- 


4 folk.“ From the time that the treaty was concluded, the Lady Anne had 
the title of Dutchess of Rothesay, and Princess of Rothesay, given to her; 
and che continued to be 50 styled, till the death of King Richard deprived 
her of bod, husband and title. Hence, also, it would appear, that the 
Prince, though but turned of twelve years of age, was already in posses- 
sion of his Principality. But, the observation, which: it is most to the 


immediate point under consideration to make, is more clear and certain; 


which is, that foreign nations were always careful. to mention the Prince 
of Scotland, with his principal and best known additions of titles of ho- 
nour, whenever his name came in question. It is universally known, chat this 
Duke of Rothesay, so often affianced, was finally married, though not till 
after he was King, to the eldest daughter of Henry VII. a match which 
has produced consequences the most important to the British realms. See 
Rymer's Fœd. Tom. XI. p. 824. Tom. XII. p. 161, and 235, et seq. 

But, though the Scots, of old, did not usually denominate their Prince 
and Stewart from his additional and subordinate honours; yet, on occa- 
sions of state and ceremony, and, more particularly at the baptism of a 


Prince, the custom was to make public and solemn proclamation of all his 
titles and dignities, as inherent | in his own person, by birth-right,. and wich- 
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out creation or investiture. Thus as soon as Prince James, soon . 


James VI. was carried from the font, Ps and solemn proclamation 


was made, in the court of the palace, at Stirling, by Lyon, King at Arms, of 
the name and style of the Prince, viz. © James, Prince and Stewart of 
« Scotland, Duke of Rotbesay, Earl of Carrick, Lord of the Isles, and Baron 
« of Renfrew; and that, in presence of a great concourse of noblemen, 


| barons, and foreign ambassadors, assembled on the occasion; among whom 


was the Earl of Bedford, from-England, with a magnificent retinue. 
In the same manner, and with the accustomed ceremonies, after the 
baptism of the next Prince of Scotland, King James's eldest son, after- 


' wards created Prince of Wales, proclamation was made of his name and 


titles; but, in an inverted order, according to my author, beginning from 
the lowest, and ending with the highest, thus: © Henry Frederick, Knight, 
“Raron of Renfrew, Lord of the Isles, Earl of Carrick, Duke of Rothesay, 


c Prince and Stewart of Scotland. It appears, that the infant Prince was 


knighted, as were many more, on the joyful occasion; for, in the later 
ages of chivalry, it was a privile ge indulged to royalty, to receive che 
honour of knighthood at the font. Toons p. 1 97 a0 and Ste. . 
p. 32, 60. | 6 20 $a att Cie tral oe | 
' Those who have brought forward the 1 question, concerning the 5 


honours and rights of the Prince, give a different account of the matter. 
According to them, the Prince was created to all his titles and honours, and 


did not succeed to them by birth-right. And, for this, they quote the ac- 
count of the baptism of Prince Henry, sent to the court of England by the 
Earl of Sussex, the English ambassador on that occasion, and one of the 


sponsors, as representing Queen Elizabeth. An earl, an ambassador, and- 


a royal sponsor, are high-sounding titles of authority, without all doubt. 


But, let us hear his Excellency speaking for himself, in his dispatch, as 
i — by: N. an. Tom. xv I. p. p. 26g. of: They went all furth, 


% 
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« jn order, to the Prince's chamber, where, in their presence, the Prince 


« was crouned and created Prince and Great Stewart of Scotland, Duke 
4 of Rosay, Earl of Carrick, Lord of the Ilis, and Baron and Knight of 


* Renfrewe.” A most preposterous proceeding! First, crowned; and then 


created! Kings and princes are crowned, as bishops and knights are in- 


stalled, and earls and barons take infeftment ; that being the method, estab- 
lished by custom, for taking possession of what formerly belonged to them 
by right. But, it was never heard of before, that a prince was crowned, or 


any man invested in a dignity, before he had acquired an acknowledged 
| right to it. By this account, too, the eldest son of the King of Scots was 


not born a Prince: for, we are told, in a dialect different from any chat is 
in use in Britain, that the Prince was created Prince. It seems, that he 
was also created Knight of Renfrew ; a species of territorial honour that 

never existed in Scotland, or in any other country. The whole truth of 
the matter is, that the King gave investiture in the Principality, by the usual 
insignia, to his son, as soon as he was carried from the font; which the 
King was bound to do, by law: and that the titles-of the Prince, after his 

investiture, were proclaimed i in the accustomed manner. Whoever but 

glances over the accurate Earl's account of the pompous ceremony, must 
perceive how little he understood what was going forward; and will 


hardly quote his authority again, either for or "_ the rights and ho- 


nours of the Prince of Scotland. 


There is ground to believe, that it was the ancient and Saratinble | 


practice; to make solemn proclamation of the titles of the Prince imme- 
diately after his baptism, and so to recognize them, as inherent in his per- 
on, by birth-right, though the historians are not always careful to mark 
the circumstance. It is, however, «clearly insinuated by Patrick Ander- 


son, in his manuscript history, in the Advocates Library, when, giving an 
account of the birth and baptism of the eldest son of James V. be informs 
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3 ũ3ũj˙:) us chat, 9 while these things were doing (anno 1539) through all the 
= . quarters of the realme, the Queen was delivered of a son; and schortlie 
. © after, the chyld was baptized, and called James, Duke of Rothesay, and 
= 5 prince of Scotland.” The child was called, says the historian, not 
A 1 Created; being born to both titles, and NOR Duke of Rothesay, as well as 
. . 8 > Prince of Scotland. | 
A It cannot e on the authority of records, or on any rational and 
„ 3 | consistent authority, that there ever was a creation of the Prince to any of his 
, ; No honours, after the first i investiture of Prinee David in the Dutchy of Rothe- 
| | say. The Prince was born to all the estates and honours of the Princi- 
pality, and the King was obliged to give him immediate investiture, or 
rather to acknowledge his undoubted title by birth-right ; though he might 
"retain the administration till the Prince was of age. The account of a man, 
„ ho confounds inauguration with creation, is unworthy of regard. = 
5 Wich greater sense and truth, the accurate Selden tells us, in his Titles of 
Honour, part ii. c. 7. that * The Prince and Heir Apparent there (in Scot- 
land) they style the Prince of Scotland; and the rest of the King's chil- 
« dren they call also Princes, as in other nations. The Prince of Scotland 
is, as Prince, Duke of Rothesay, and High Steward of Scotland,” &c. 
| . Selden had his information from Sir George Hay, of Kinnoul, who was 
ß, maſade Lord Chancellor in 1622, and must have been thoroughly acquainted 
N „„ with all the creations of nobility of that period; and, in particular, must 
bave known whether his Masa 8 cldext son held his title 455 creation or 
by birth. roy — ; 
To the same purpose, aided eminent wer of that age, Sir Thomas 
Hope, of Kerse, who was afterwards a Lord of Session, says, in his manu- 
=. Rt | * $eript Practics; © The King's eldest son is Prince and Stewart of Scotland, 
B © TEE 7 and Duke of Rothesay, $0 soon as he is born. ö 
In later times, more attention bas been paid, to deseribe the mien in 
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his charters and commissions, by the chief or the whole, of his additions and 
titles of honour. Whether this has happened, because the modern multi- 
plication of patent or parchment titles has induced men to put a higher 
value, than they did of old, on the ancient territorial honours; or, whether 
it is, because of late the Princes have been men of mature age and under- 
standing, attentive to, and tenacious of, their rights and prerogatives ; and 
not infants, or children under tutorage, as happened to be the case of most 
of the Princes of Scotland formerly; is a point which it is not necessary to 
determine in this place. For the present purpose, it is sufficient to mark 
the difference, and to prove the fact, as it now stands. 
We have seen that Charles I. when Prince, and acting for himself, was 
careful enough to describe himself, by the chief, or the Whole, of his 
double titles; as well those to which he succeeded, or which were con- 
ſerred on him, when he became Prince Royal, as his former titles, by 
creation, while he was but the King's second son. 1 So, in the charter to 
Robert, Lord Boyd, quoted before, he styles himself © Prince of Scotland 
| © and Wales, Duke of Rothesay and Albany, of Cornwall and York.” &c. 
And, in his joint charter to Lord Nithsdale, his titles of honour are «ill 
more completely and minutely enumerated and displayed; for, there his 
style is, © Prince and Stewart of Scotland and Wales, Duke of Rothesay, 
« Albany, Cornwall, and York, Earl of Carrick, Lord of the Isles, and 
KC * Baron of ths. Barony of Renfrew.” 
Charles II. never acted for himself, as Prince of Scotland, being under 
| eighteen years of age, when the calamities of his father, and of the nation, 
arrived at their highest and fatal pitch. But, his father granted charters on 
the Principality lands, during his minority, and particularly one dated the 15t 
June, 1644, © Tanquam patrem, &c. As father and lawful administrator 
« of our dearest son, Charles, Prince of Scotland and Wales, Stewart of 
« Scotland, Duke of eee and Cornwall, Earl of FO: Carrick, and 
T 2 
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ame, Lord of the Isles, Baron of the Barony of Nene i» 
1 « hold of our said dearest son, the Prince, and his successors, Princes and 
a Stewarts of Scotland.“ a PTS , ee eee 
As King, cee in the adminictration of the Principality, designs him- 
self Prince and Stewart of Scotland only, as the Kings, bis predecessors, 
were wont to do, when there was no other Prince and Stewart; these being 
1derstood to be the only titles of the Prince, which could vest in the King, 
and without which the King, as such, could exercise no o superiority or ju- 
risdiction over the Principality, as we have seen. | i ite h. 
King William observed the same rule. So also did his Queen, and his 
suecessor, Queen Anne; both of whom styled themselves Princesses and 
Stewartesses of Scotland, in all their deeds relating to the Principality. 


Queen Anne, in particular, gave charters on the Prince's lands, © Tan- 


quam, &c. As Queen, Princess, and Stewartess of Scotland, for us and 
© our successors, Kings, Queens, Princes, and Stewarts,” or, 8 Princesses 
and Stewartesses (Principibus et 1 of Sc | 
King James VII. and his lawyers, seem to have entertained different 
sentiments; and to have thought that all the titles and honours of the 
Prince might vest in, and be applied to, the King, when he was the Prince 
and Stewart. Probably they understood, that all the titles of the Prince 
being territorial, or annexed to lands which had been erected into the 


respective honours, they ought to follow the lands, and to belong to him 


who had legal possession of these, for the time. In this King's charter 
to Sir John Nisbet, of Dirleton, dated the 18t May, 1685, for changing 
the baronies of Inverwick and Thornton, held under the Principality, from 
taxed-ward to blench-farm holding, and which was probably drawn up by 
Sir John himself, who was one of the ablest lawyers of his time, the King 
expresses himself thus; < Quia nos, &c. Because we, for ourselves, as King, 
4 and as Prince and Stewart of Scotland, Duke of Rothesay and Albany, 
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1 Earl of Kyle, Carrick, and Cunningham, Lord of the Isles, and Baron 
of the Barony of Renfrew, with advice and consent,” &c. 

| James' s title of Albany was, undoubtedly, a dignity of creation, con- 
ferred on him, with that of York, as the King's second son; both of which 
he enjoyed, while he was a subject. The other titles mentioned in the 
charter were all, and always, honours belonging to the Prince; though 
Kyle and Cunningham, in the general current of charters, are only lord- 
ships, and not earldoms. If it were certain that Sir John Nisbet himself di- 
rected the form of the charter, his authority alone would go far, towards 
the determination of the point. What is certain on the subject, is, that 
the alteration in the style, as far as it respects these two lordships, took 
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place before the days of James VII.; As we find the Prince styled Comes 


de Kyle, Carrick, et Cunningbame, in several charters granted by 
Charles I. both as Prince, and as King and administrator to the Prince 
his son 

After James had a son, 1 birth-eight titles of the Prince, formerly 
borne by his father, were then applied to the son; as in the following 
charter, dated the th November, 1688. 

© Jacobus, &c.—Sciatis, &c.—Know ye, that we, as King, and as fa- 
« ther, guardian, and lawful administrator to our dearest son, James, 


Prince and Stewart of Scotland and Wales, Duke of Rotbesay, Earl of 


« Kyle, Carrick, and Cunninghame, Lord of the Isles, and Baron of the 
« Barony of Renfrew, &c. have given, &c. to the Lady Eupheme Wal- 
« Jace, Countess of Melfort, &c. the lands of Hayning, &c. lying within 
« the bailliary of Kyle-Stewart, and sheriffdom of Ayr, &c.—To hold, 

« &c. of our said dearest son, James, Prince and Stewart of Scotland, 

and his successors, Princes and Ste warts of the same.“ | 


| There is an entry made, in the books of the exchequer, dated the pre- 


ceding day, viz. the 8th November, 1688, in these words: 
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5 Our So. Lo. for himself, and as tutor * administrator to his 
« dearest sone, James, Prince and Stewart of Scotland, Duke of Rotbe 


gay, Earl of Carrick, ordains a letter of gift to be past, disponing to 
« Francis, Lord Glasford, the nonentrie of the Lordship of Sempill, which 


a pertained, of before, to umquhile Francis, Lord Semple, holden by 
him immediately of his Majesty for himself, and as Prince and Stewart of 
cc « Scotland. 25 

With respect to the title of Duke of Albany, which appears in the 
charters and commissions of Charles I. and James VII. itis to the present 


purpose to observe, that it was, like the title of Duke of Vork, a personal 


honour of creation, conferred on these two Princes, when they were se- 
cond sons of the Kings, their respective fathers; and that both the titles 
make no part of, and have nothing in common with, the birth-right ho- 
nours, either English or Scottish, of the Prince, first-born son of the 
King. The title of Duke of Albany was first created by Robert III. in 
favour of his ambitious brother, Robert, who made his way, by murders, 
to the Regency of Scotland; and was extinct in Murdock, the second 
Duke, and his father's successor in the Regency, who, with his family, suf- 
fered, in the next reign, more for his father's crimes than his own. The 


title was next revived by James II. in favour of his second son Alexander, 


another aspiring and turbulent Prince, and the author of much evil to his 
country; and became extinct in the person of his son, John, Regent of 
Scotland, in the minority of James V. and a better man than his father, 
though too much attached to the politics of France, where he was born 
and bred. It was afterwards conferred on Prince Arthur, second son of 
James V. who died in his infancy. It was the supreme title of nobility 
bestowed by Queen Mary, on Henry, Lord Darnley, before she married 


G him; from whom it devolved to his son, King James. It has always been 
2̃ royal family title, and has been frequently revived; ; always as a common 
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hereditary title, and always given to the second son, when there was a se- 


cond son, agreeably to the original destination, at the first creation, by 


Robert III. et 

The other secondary honours of the Scottish Princes, usually bestowed 
with that of Albany, were Lord of Ardmanoch and Earl of Ross. The 
estates, to which these titles were attached, were inalienably annexed to 
the crown, by act of parliament, A. 1476; saving to the King liberty to 


bestow them upon his second son, lawfully born. By another act, A. 1587, 


they are © appoynted to remaine with our soveraine. Lordis second sonne; 


and tobe na wayes annulled, disponed, nor put awaye fra our said soveraine 


« Lordis second sonne. By the former of these acts, it seems to be left 


optional to the King, to bestow: the estates and honours on his second son, 


or not. But, the last act clearly and fully settles them on, and annexes 
them to, the King's second son; for whom: the Parliament thereby estab- 
lishes a perpetual and inalienable provision, as well as for the eldest son. 
But, it seems, the late practice has been, to bestow on the second son, 
by patent, and as a grace, only the title of Albany; and to withhold those 


titles which the Parliament of Scotland have © appoynted to remaine with 


our soveraine Lord's Second sonne, and to be na wayes annulled, dis- 
10 poned, nor put awaye from him. The Parliament, in making provi- 
sion for the King's second son, make no mention of the Dukedom of Al- 
bany, that being a title without an estate; but they settle on him the Earl- 
dom of Ross, and Lordship of Ardmanoch, ancient territorial honours, 
to which a great estate was attached, of which no inconsiderable remains 
are still left. How these have been diverted into another channel, and 


the law eluded, I forbear to state, having no access to the public docu- 


ments necessary to substantiate what might be said on the subject. 
The title of Albany, such being the ambition and vanity of the first 
Duke, n. nothing with it but empty dignity, and perhaps the poor 
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privilege of voting for the representatives of the Scottish peerage. It would | 
be, almost, trifling with the reader, to add, that the Duke of Albany was 
a peer of Scotland, and a lord of Parliament; and, that every Duke of Al- 
| bany that ever was in Scotland, of mature age, was summoned to, and sat 
and voted in parliament, as long as Scotland had a parliament. The vote 
of a Duke of Albany, by patent, as a peer of Scotland, may admit of 
question; but, that of the Earl of Ross and Lord of Ardmanoch can ad- 
mit of none, the proprietors of these honours having been lords of par- 
liament, for time immemorial. Quære.— Has, the act, which annexed 
the honours of Ross and Ardmanoch to the King's second son, been lately 
re ; or, is the present heir to them * of, or indifferent 
about, the rights vested in him, by that at? - 

The learned Lord Advocate, Sir George Mackenzie, in his Pain: on 
Precedency, c. 8. p. 534, observes that, The first place, next to the King, 
«is due to the Prince of Scotland, amongst us, who is likewise Duke of 

4 Rotbesay; as the second son is Earl of Ross, _ _ an en 
8 1 from him by act of parhament.” . 
The Princes of the House of Brunswick, as hoy" ox came in by law, 30 
vere they sufficiently attentive to maintain their legal rights and preroga- 
tives; and, as they did not, generally speaking, discover any fixed design 
to encroach upon the liberties and privileges of their subjects, so neither 
have their subjects, hitherto, shown any design, or wish, to diminish, or 
derogate from, the constitutional rights and prerogatives of the royal fa- 
mily. With respect to the Prince of Scotland, whose estate and dignities 
were $0 anxiously secured by the Scottish Parliament, there has not been, 
from the accession of Robert II. anno 1370, to the g18t George III. 
anno 1791, the least appearance of an attempt to deprive him of what the 
state had provided for him, except one, to be presen tly taken notice of; 
and that attack came from mean and pensionary individuals, and never ; 
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received any public sanction, or even countenance from public authority, 
in the worst of times. 
In the patent by King George 1. creating his eldest son Prince of 
Wales and Earl of Chester, dated the 27th September, 1714, the style 
of the Prince, before that creation, runs thus: © Georgius, . &c.- 

* Sciatis, &c.— Know ye, that we, according to the ancient customs 
« of this our kingdom, our most dear son, George Augustus (already 
« Prince of Great Britain, Prince of Brunswick Lunenburgh, Due "of 


* Cornwall and Rotbesay, Duke and Marquis of Cambridge, Earl of Mil- | 


ford Haven and of Carrick, Viscount Northallerton, Baron of Tewkes- 
* bury and Renfreu, Lord of tbe Isles, and Stewart of Scotland, and 
« Knight of the most noble Order of the Garter), Prince of Wales * 
« Earl of Chester, have made and created,” & c. 

And, after his creation, the style of the Prince, afterwards (om: IT. 
in all his public deeds, will appear from the following address of his com- 
mission to John Smith, Esq. Lord Chief Baron of the King's Exchequer, 

to be his Royal Highness's Keeper of the Great Seal for the Principality, 


during pleasure, dated the 218t May, 1717 ; Georgius, ' &c.—George, 


Prince of Great Britain and Wales, Electoral Prince of Brunswick 
a, © Lunenburgh, Duke of Cornwall and Rotbesay, Duke and Marquis of 
8 Cambridge, Earl Chester, Milford Haven, and Carrick, Viscount 
«N orthallerton, Baron of Tewkesbury and Renfrew, Lad of the bom 
« and Stewart of Scotland, To all honest men,“ c. 6) fob 81% 45 5 
The style of Frederick, the next Prince of Great Britain, was 3 
the same, as to the invariable and birth- right titles of the Prince; though 
different with respect to the titles of creation, which are changeable, and 
depend on the King's pleasure. This will appear from the address of his 

Royal Highness's commission to Sir John Gordon, Bart. to be his Secre- 
tary and Keeper of the Signet, dated the 10th May, 1745, which runs 
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To all and undry;,; to whom these presents shall 


* 


11 Frederick, Prince of Great Britain, Electoral Prince of. DARE © 


„Prince of Wales, Duke of nwall and Rotbesay, Duke of 
cester and Edinburgh, Marquis of the Isle of Ely, Earl of Chester, 
. 8 5 ot « Carrick, and Eltham, Viscount of zston, Baron of Renfrew and 
RI par hee of the Isles, and Stewart of Scotland, &c.—Whereas 
undoubted right of the Principality of Scotland, and patrimony there- 
„ as Prince and Stewart of that part-of 
aid-incebdibg that the affairs relating. 
inistered, for 


| « nenb 


ls, tenants, and others concerned, Kc. The calary annexed 


to the office was cc * three. 
«Ky 
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_ * payment of the maid salary to bim dh ee e iO] eee 
phy | The same Was anne RG in Nie Scher Böen „ char- 
ar 80 the Principality of Scotland, as long as be 
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er's death, was necessarily and materially 
wg m to the ellen, en of the 
Who 
en. neither ut - 


none 2 at the lawful x roseser 
wow of thie- King, can assume or use, 
, all the birth-right h 
or rn son of the King, and w ich the King e. can neither give: nor 
in the patent, creating f Majesty Prince of 


t and true interest, and the just satisfaction and comfort of 


our bresent - when he came 
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Wales, dated the 2oth April, 175 1, and which runs thus: George the 
« Second, &c. Know ye, that we have made and created, and, by these 
% Our letters patent do make and create, our most dear grandson, George 
William Frederick (the Prince of Great Britain, Electoral Prince of 
Brunswick Lunenburgh, Duke of Edinburgh, Marquis of the Isle of 


* Ely, Earl of Eltham, Viscount of Launceston, Baron of Snawdoun, 
4 and Knight of the most noble Order of the 9 Prince of Wales 


e and Earl of Chester, Kc. 


From the time his Royal Highness, the present Prince and Stewart, was 
born, the King, his present Majesty, renewed the charters. to the vassals of 
the Principality, " Tanquam patrem, &c.—As father, and administrator 

in law, of our dearest son, George Augustus Frederick, Prince of Great 
Britain and Wales, Electoral Prince of Brunswick Lunenburgh, Duke of 
Rothesay and Cornwall, Earl of Carrick, Baron of Renfrew, Lord of the 
& Isles, and Stewart of Scotland. To hold of the said most serene Prince, 

« and his successors, Princes and Stewarts of Scotland, we Ke. The ori- 


i ginal i is dated the gd July, 17 83. 


From the time his Royal Highness came of age, he' corned nine] in 


dis on name, by the following style: Georgius, &c.— George Augustus 
« Frederick, Prince of Great Britain, Electoral Prince of Brunswick Lu- 
« nenburgh, Prince of Wales, Duke of Cornwall and Rotbesay, Marquis 
« of the Isle of Ely, Earl of Chester, Carrick, and Eltham, Viscount of 
© Launcestoun, Baron of Renfrew, and Snawdoun, Lord of the Isles, and 
«Stewart of Scotland, &c.— To hold and have, Kc. —of us and our OT 
« ces8ors, Princes and Stewarts of Scotland,” &. 
| Thus careful have the Princes of the Brunswick line been, to assert and 
use all their legal titles and honours ; and not to claim or assume any 


which did not, by law, belong to them. 
| 1 2 


And, they have, hitherto, 


— 


" 
os 
 —_— 
SID 
"& > 
"+ 
n 
14 
. 
5 
1 
" 
* 
N 
& 
[3 
* 
75 
N 
* 
- 
* 
mA * 
188 
{ 
” 
. Y 
% 
My 
2 
Fe 
8 
889 
* - 
6% 
—. 
25 
Fo 
"A 
vi 
Ts - 
ROY 
13 
a 
2 9 
7 
＋ 
5 oF 
<< 
WE 
PR 
49 7 * 


1 
* 
s 
= 
7 
+. 
1 . 
1 
7 
/- 
5 
Wy . 


PE Eng en 
N Px W 7 — 5 S 
„ 
Pa 8 — * P 
> 7 * . N ak 
- 7.2 ne 3 
a1 . 


2 
3 

— 

Oe 


. 5 l A 
— 7 n * * * *- * 5 
3 4 x; 3 — 6: 5923 (225 Fn — 5 5 
* , : 4 " — 7 
— 7 as * * e 8 1 
* * ne 4 4 4 
- 8 3 * — r 1 * 
ty 4 e 8 
4 
% 


_ 
= 21 


Sb 4 6s PT 


ME E 
* „ * 8 = 


148 CASUS PRINCIPIS. 


— 


received the just return, due to such condu ct, from 'the zeal of the people 
of Great Britain, to maintain, defend, and preserve to them, all their law- 
ful rights, dignities, and em, ; which my W TO, wat TW and 
boy enjoy! Yer off" 9 1579 
The attempt alluded to above: b to eh rok or eder doubtful, the 
appanage and birth-right honours of the Prince of Scotland, so expressly 
secured and carefully preserved to. him by law, was made, not by the King, 
che Parliament, or the People of Scotland, but, by the licentious pen of 
George Buchannan. George was a poet, and a justly celebrated one; and 


when he applied the dregs of his age to the writing of history and politics, 


he allowed himself the same liberties of creation, exaggeration, and substi- 
tution of one thing for another, to which he had been so long accustomed 
in his poetical compositions. Too indolent to examine, or too profligate to 
regard, authorities, he allowed his fancy to guide his pen; and wrote what- 
ever best suited the views of those by whom he was employed, and largely 


| paid, for so doing. In his poetical history, amidst a thousand other as- 
sertions of equal authenticity, Buchannan assures us, that Queen Mary, pre- 


vious to her marriage with Lord Darnley, bestowed on him the dignity of 


Duke of Rothesay. Whether he said so in prosecution of his open design 


to rob the royal family of their legitimacy, of their honour, and of their le- 


gal hereditary right; or, whether, he meant it merely as a reproach to his 
bountiful benefactress, the Queen, as if she had done what no King or 
Queen had a right to do; or, whether it is only an instance of that careless- 


ness. and i inaccuracy which appear every where, even when no purpose can 


be served, cannot be certainly determined. What is very certain is, that, 


from Buchannan, the story was copied by Richard Banantyne, servant to 


John Knox, and chief compiler and publisher of the history which goes 
4 under that erer 8 name; and that from both it was received. without . 
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examination, by the honest, but uncritical, Archbishop Spottiswood; and 
that it has been since ee and propagated, by men of the principles of 
the two former. 


The fiction, Fiat whatever motive or cause it ider and was 


We never met with much regard, nor had any effect. The men of the 
sixteenth century were too much agitated and heated, with interested fac- 


tion, polemical disputation, and religious zeal, to attend much to a ques- 


tion of this nature, which none of the passions, by which they were go- 

verned, led them to examine; and. in times of greater tranquillity, and more 

| accurate inquiry, it was not a bold assertion, without evidence, or in the 
face of existing records, chat could give satisfaction, or command regard. 
Neither the Sorennmevt, nor the legislature, of Scotland, ever paid the 


least direct regard to it. It may, indeed, be supposed to have been re- 


garded, as making a part of the mass of calumny and treason which occa- 
sioned the history, together with the book concerning the law of the crown, 
which the history was constructed to support, to be condemned by act of 
parliament, as soon as it was published. The fears and murmurs of those, 
who had possessed themselves of parcels of the Principality, upon illegal or 
suspicious titles, during the troubles, are far more likely, than Buchannan's 
fictions, to have given occasion to the act of parliament 162 1; by which, as 
we have seen, all the estates and honours conferred on the Prince, who 
then was, or any of his predecessors, Princes and Stewarts of Scotland, were 
80 amply ratified, as to leave no room for doubt or dispute, in time 
coming, had there been any just ground for such before. Aecordingly, 
the e Princes, of the House of Stewart, resumed the exercise of 
their rights, and the use of their titles of honour, as established by ancient 
law, and recognized and ratified by the act 1621. The Princes of the 
Revolution, and of the Aet of Settlement, took them up, on the same foot, 
on which they received them, as a part of the constitution of the mo- 
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narchy, and have ex ande ed their rights and honours hitherto, 
without challenge or question. CCC 
Of Buchannan's tale, it is . to say, ON later and better erect 
than his, that it is entirely void of foundation. The honours conferred by 
Queen Mary; on her destined husband, were those of Lord of Ardmanoch, 
Earl of Ross, and Duke of Albany; the usual titles ef the cadets of the 

royal family of Scotland, not yet limited by law to the second son, which 
Js _ vere then vacant, and in the hands of the crown. This was not the case | 
of any of the titles belonging to the Prince, which-are' never vacant, and 
can never be: given, by any King or Queen, to any person whatever. They f 
devolve, by law, to those to whom they are limited; without creation or 
grant. See Freebairn's Life of Mary, p- 67. Crawfurd s History of the 
Ste warts, p. 42, et seg. and Mackenzie's Life of Mary, Vol. III. p. 273. 
The last author's words are, © Upon the 5th of May, 1565, che Lord 
© © Darnley was first knighted; thereafter, created' Lord of Parliament, as 
. Lord of Ardmanoch, and then created Earl of Ross; and, to add 
© to the honour of the solemnity, fourteen gentlemen were kni 
« ot the same time, with him; after which, he was created Duke of Al- 
© bany, with an unusual pomp and ceremony, as it appears from the form of 
* creation, «till extant (in Crawford's collection); wherein there is not one 
word of his being made Duke of Rothesay, as men and bis fol- 
* lowers, would maliciously insinuate.“ 

" Buchannan and Banantyne quote the words of a _ proclamation, as 
the authority for their assertion. Where they found, or whq fabricated: 
their proclamation, is not easy to say. It was a period of forgeries and fa- 
brications. But, the chortest and zurest way to confute them will be, by 
producing, as Bishop Keith has done, the words of the entry made in the 
books of the Privy Council of Scotland, the 28th July, 1565, which are 
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Mary, by the grace of God, Queen of Scots, &c. Forasmeikle as. 
« we intend, at the pleasure and will of God, to solemnizat and compleat 
« the band of matrimony, in face of Halikirk, with the right nobel and il- 
« luster Prince, Henry, Duke of Albany,” &c. Then follows a warrant to 
make proclamation of the Queen's intention, at the Cross of Edinburgh, 
and other places needful. And, after the marriage, there is another war- 
rant relating to it, of the goth July, 1565, which recites the former pro- 
clamation, previaus to her marriage with Henry, Duke of Abbany. 

It appears, from the Peerage; and from Crawfurd's History of the Stew- 
arts, that John Stewart, an illegitimate descendant of James V. and created 
Lord Kincleven by James VI. had the ambition to be distinguished by 
the title which acquired so much celebrity by being once borne by the 
immortal Robert I. and that he actually obtained the style of Earl of Car- : 
rick, from Charles I. who was little in a condition to refuse any thing that 
was asked of him. But, this must have been, and in the end it proved to 

de, a Carrick fabricated by the Herald Office; and different from the 
county of the same name, which has ever been, and still is, inalienably an- 

nexed to the Prince. It was easy to find a Carrich, to gratify the man's 
vanity; the name being common, both in Scotland and in Ireland. It is 
said, that a claimant, of equal vanity, has lately pretended to the title, as 
devolving to him, through a inen, from this LOWS: Kincleven Or. 

Carrick. 

In fact, when the patent for the new {Tat of Carrick was laid before the 
Council, it appears from their records, that © Sir Thomas Hope, his Ma- 
« jesty's Advocate, out of the dewtie of his office, remembered the Coun- 

« sel, that the title and style of Earl of Carrick was the proper style of the 

« King bis eldest son, and Prince of Scotland; which style his Majesty, and 
« his late brother, Prince Henry, and all the Princes of Scotland since the. 
Ke days of King Robert the Bruce, bes oruiked. Lenzen and tas the. 
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« id style 1 was not communicable to onie subject; and he desired the Coun- 
« cil to consider, whether or not it were expedient to be ce; with 
« his Majestie, afoir onie forder wer proceedit herein. 
In consequence of this representation, the patent was stopped for two 
years and a half, during which an explanation took place. It seems, that 
Lord Kincleven stated, that his new title was not meant to be taken from 


= 5 


the county of Carrick, but, from a little place of his own, in Orkney, 
called Carrick. That he had such a place, appears from a charter in his 
favour, dated the 14ch Jan. 1632. At last, the Lord Chancellor, gave him 
his patent, in council, the 14th December, 1630; by which he became 
Earl of Carrick in Orkney, while every Prince of Scotland, since Charles I. 
as well as those before him, have continued to enjoy their ancient here- 
Nee honour of the county of Carri : 

This transaction shews, in the clearest manner, FOR sense of the times, that 
the titles of dignity bo! 
and attached to his appanage of the Stewartry and Principality, and an 
inalienable, and incommunicable. to other e. Appen. 
No. 3. lime: oven e 0. | 


by the eldest son of the King were hereditary, 


\ , l NIC. 
* 4 9 * 


r OF * 1 OY 7 TIM, 


8 TP — 3 


Led 


- 


4 we a kt gh. 7 hed E n % " i " 8 : 1 1 * "MW ' Wy * te 
Pre 1 OF N a n 59 Fs - ; * * gs % t *, . 0 8 N 
| er e — 8 — 7 1 N LES E PP ws 


CASUS PRINCIPIS. © 153 


SECT. XIV. 


The Prince's Seat and Vote in Parliament. 


Tun constitution of Parliament was pretty similar, in the two British na- 
tions; although it admitted of some difference, each nation having estab- 
lished such modifications in the law of Parliament, as best suited its own 
particular circumstances. The supreme national council, afterwards termed 
Parliament, from the freedom of debate necessary to be exercised by the 
members, consisted of the proprietors of all the lands, which, formerly, con- 
stituted all the wealth of the nation. These, as they were the most inte- 
rested to defend their property from public invasion, so were they, also, the 
best informed and qualified for making general statutes, and partieular re- 
gulations, for the internal administration and security of it. They alem 
bled at the K ing's summons, to whom, as being the greatest proprietor of 
all, and the person most of all interested to preserve his own and the general 
property, the care was intrusted to watch for the common weal; and to 
warn and convene the rest, whenever he thought that the maintenance of the 
public tranquillity or safety required either their advice or their aid. While 
things remained in this state, and this state of things continued long, every 
man who came to Parliament, came as the proprietor and representative of 
land; and no man was obliged to come there, nor would be admitted, who 
did not possess a certain quantity of land, in ſull and free property. 

It is true, that the great officers of che crown, such as the Chancellor, 
Constable, and Marshal, sat in Parliament, in which the very nature of 
| their offices rendered their presence necessary; but, it is no less true; that 

| X 
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these great officers were also great proprietors of land, and must have come 
to Parliament by that title, though they had not held the offices. The 
same may be said of those other officers and ministers of the crown, whose 
official denominations have since been conyerted to mere personal dig- 
nities. Such were the Duke, or commander of che forces of a large dis- 
trict, and a general officer in the King's army; an office almost reduced to 
a mere name and title, before it Was introduced into Britain: the Mar 
quis, or lord-marcher, or warden of the marches: the Count, Ealdor man, 
Eorla, or Earl; who was lord-lieutenant of the county, and a civil and 
military officer at once: and, his deputy, the Viscount; till that also, as 
well as the office of the-principal, became a mere title. All these titles, 
as the namies import, and as history assures us, were originally official, 
territorial, and during pleasure. Means were found, progressively, to ob- 
tain grants of the offices for a term of years, or for life; and, at last, to get 
them made hereditary. Important hereditary offices, annexed to great 
landed property, soon rendered them objects of jealousy to the crown; 
which studied to Town: their powers in anyone. to the advancement of 
| their dignity. TOTES 
The most ancient, as 7 as the most Ainet of thens offices, was the 
1 the Earl; who had both civil and military jurisdiction over his county, 
and collected the profits of pleas, fines; and other casualties, one third for 
himself, and as much as he could contrive to keep of the other two thirds. 
After the office was become hereditary, and independent of the crown, the 
King contrived to transfer the ministerial part of it, in which the real power 
consisted, to the Earl's acting deputy, or rather substitute, the Sheriff; an 
officer named by the King, and removable at pleasure; and the Earl, in 
place of bis thirds, received a settled pension out of the exchequer, com- 
5 monly about twenty pounds a-year. . In the same, or in some similar man- 
ner, was the active and important part, and every thing but the name, of 
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the other high offices, transferred to persons named and removable by the 
crown; till, in the end, all that remained to Dukes, Marquises, Earls, and 
Viscounts, was reduced to sounding names, and a certain rank and pre- 
cedence annexed to those seats in Parliament which belonged to them as 
landholders. | 
The order of men who composed the strength, di gnity, and very essence 
of Parliament, before the admission of the Citizens and Burgesses, was that 
of the Barons; under which denomination may be included all the digni- 
taries, both clerical and laical, who all sat in parliament as Barons, whatever 
rank or precedence they might derive from their offices. The dignity of a 
Baron vas plainly territorial ; nor, was there any thing like official or minis- 
terial rank mixed with it, unless the feudal jurisdiction over his tenants could 
be considered in that light. That he sat in Parliament as the representative 
of land, is evident from hence, that the law fixed the quantity of land which 
gave him a title, and laid him under an obligation to m—_ personally 
there. „ TRIED Is 
Those were „ Barons with us,“ says Camden, «who held their 
e lands by an entire Barony, or thirteen knights fees, and one-third of a 
* knight's fee; every fee being computed at twenty pounds, which, in all 
make four hundred marks: for that was the value of one entire Barony; 
« and they that had lands and revenues to this VAN, were wont to be sum 
© moned to parliaments:” | 
After the lesser Barons, or freeholders who bad not Jaded property to 
that amount, obtained the privilege, as it was then esteemed, of appearing 
in Parliament by a few commissioners, chosen and paid by themselves; still, 
the right of being represented in Parliament depended upon landed pro- 
perty, and no man could pretend to a vote, in in the choice of a parliamentary 
commissioner, who did not possess land, n freehold, to the amount of 
forty chilling, at least. Even the delegates of the boroughs to Parliament, 
X 2 SR 
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sat Gens as representatives of lands and freeholds; that is, as representing 
the fee-farm of the territories and taxes of their constituents, granted in per- 
petuity to the borou ghs, by a species of tenure in capite, denominated, from 
the subject of it, Burgage-holdinmg. | 
So far the principles and the practice of both the British nations were 
precisely the same. Such variations as obtained in Scotland, were only - 
_ practical modifications of, and not deviations or exceptions from, the ge- 
neral rule. Two of these only seem to merit notice. The one is, that 
the great land-holders of Scotland, passionately fond of aristocratic domi- 
nation as they were, took care to get the ministerial, as well as the hono- 
rary, part of their noble offices, under the crown, perpetuated to them- 
elves and their posterity. This the Comites of Scotland did, by procuring 
themselves to be made hereditary Vicecomites, or Sheriffs of their respec- 
tive counties, and some of them of more counties than one; and, so, they 
converted into an inheritance, and source of perpetual power and profit, 
what had, at first, been given officially, and in trust, during pleasure. Not, 
but that some great commoners, or barons, were, also, hereditary Sheriffs. 
F or, in Scotland, the difference between a titled and an untitled baron 
was trifling, and little regarded; the great mark of distinction, and object 
of ambition, being the possession of land and power. 
The land-holders were all very ambitious of getting their lands rene 
into a barony; but, little solicitous about any other, or supposed higher, 
title. The Baron had all the same power, privilege, and jurisdiction, with 
the Earl; except what the latter might derive from office, temporary or 
hereditary. Even, the lesser Baron had his jurisdiction, and his court, 
for determining civil differences among his tenants; and the great Baron 
had a complete jurisdiction, criminal as well as civil, the baute et basse 
Justice, with his pit and gallous, to drown the female, and hang the male, 
| felons. | Nay, he could repledge, or recall, to his own court, from that of 5 


| 
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the Sheriff, any cause, of whatever nature, with the parties concerned; if 
it originated within his barony, or, © within the boundis of ony pertinent 


* or pendicle tHhirof, says the law. The Baron, likewise, was a con- 
stituent member of the legislature, equally with the highest titled digni- 


tary; and his importance and influence depended upon the quantity of 
his land, and the number of his vassals and dependants, and not upon me 
name or title, which did not imply property and power. 


The other variation, to be taken notice of, is, that in Scotland, when 


the small Barons and freeholders obtained exemption from personal attend- 
ance in Parliament, with leave to appear there by their commiss ioners; 
the legislature settled the limits of the indulgence, in a manner suited to 


the circumstances, and the relative wealth, of the country. These limits 
were thus defined, by the act 78, Jam. IV. anno 1503. © Item, it is sta- 


e tute and ordained that, fra thine-foorth, na barronne, free-halder, nor 
e vassal, quhilk ar within ane hundreth markes, of this extent, that now 
*1s, be compelled to cum personally to the Parliamente, bot gif it be that 
* our soveraine Lorde write specially for them; and sa, not to be un- 
« lawed for their presence, and (if) they send their procurators, to an- 
« swere for them, with the barronnes of the schire, or the maist famous 

persons: — and, all that ar abone the extent of ane hundreth markes, to 
eum to the Parliament, under the paine of the auld unlaw ;” i. e. fine or 
penalty. It is true, indeed, that the value of land, which gives the pro- 
prietor a right to share in the legislature, has been otherwise regulated, since 


a seat in Parliament became a privilege, instead of a burthen. By the act 


21, parl. 3, Char. II. anno 1681, the qualification required to entitle a 
man to vote for a e e in Parliament, is raised to «four hundred 
pounds, of valued rent. holding few, waird, or blench, off his Ma- 
« jesty, as King, or Prince of Scotland.” The reason of this alteration 


is left to be assigned by those of the present aristocracy of Scotland, who 


are $0 > Zealous for the strict execution of the act "NOV. 


* _ 


, 2 mer ĩů — oct 2 — r ECP 
| ” > 
— 


** 
— 7 


q * — ett a —— 
—— " * 3 * 
þ - 7 £ q 4 
e 20 1 2 
RF nd 1 * 
nf "i, K. 75 1 * $I * A 
3 7 38 


. 
— mn 
- 1 
FE runny * 
x a cart * 
Tt TRE 
1 2 4 
2 5 


- 
— 
727 
2 — 
way) 2 


54 = 


Mas” be 


_ a 


(1% 
— 
1 


— 1 2 
* —— be . "2 1 
wn * _ 
— n ge Wy On. 
— 4 — e 
2 $ 2 * = 3 ee ES 
2 nas WE 
* bs — 
>. I. 
—— 
* 
— 


* — 
* 
- 
* 1 
? — 
4 
* 
p — 
„ 
3a A 
2 
8 7 
8 \ 
7 * 
7 £4 
\ 
- 
- 
\ Y , 
* 
Nen 
* N 
Y * 
© * - 
OY *& 
. ” 
4 I -/ 
* 
* 
F — 
- — 
. 
2 
* 
\. 
* 
- G 
. - 
Fg 
; — 
x , A ab 
5 3 4 8 
ty „ . 


, X 4 79 * : 
? 77 4 . . p 2; q ” \ * * 4 5 wI A 599 „ * : 4 4 5 4 N e 
. 4 1 1 * * * 22 F 1 1 " 4 e 1. ain * „ : 23 4 K 
5 2 x £ + 4 * 9 1 2 a 1 
3 ; N 8 ; 72 F . : 1 Ah ae 26S 2 . ? 33 
* q * * 1 4 x 5 ? 8 1 A £ + \ es, 2 
-* 1.4 9 c * — A. Ra { 0 - 45 * 3 8 1 * S 2 EE: IS + wa s TR 2 
* STE © bats 5 88 2 n 9 3 CL 4 MAI” ws \ Tha- 's 2 r . 1 Ne 4 N 5 5 WE” 2 
N — a - . N E * 1 2 8 . 1 ay DIES, Hs: th 8 * * 488 * PH by 
_ No 1 5 * EPFL ASS * 
ane n FB r L 
. _ C4 + * 8 "A 
FLIP FI 4 
. * * . * 


- 158 


of the act 1681. 


* the emancipation « of the people. 


— 


CASUS PRINCIPIS. 


1 The original dispensation, from personal attendance in Parliament, was 
| limited to freeholds under F 20. of the old extent or valuation of land; by 
| act 75, parl. 14, Jam. II. A. 1457. A new extent, or valuation of land, 

: was introduced, by act 55, parl. 7, Jam. III. A. 1474; which, there- 


fore, is this extent that now is, of the act 1503, as well as the valued rent 
According to the former of these two acts, the qualifica- 
tion of a senator was a freehold of one hundred marks, of yearly valued 


rent; but, according to the latter act, it requires six times as much, viz. 


L 400. of valued rent, to qualify a voter for a representative in Parliament. 
Such. is the retrograde progress of Scotland towards national ener and 


A. 


What is intended, here, by the preceding "ay concise view of what has 


| 5 discoursed of, at large, by Camden, Spelman, Selden, Craig. Skene, 


and other learned antiquaries, is to show, that, of old, every man who 
sat and voted as a legislator, in Parliament, whether in his own name 


N alone, or in name of himself and others whom he represented, did so in 
right of lands, and as the proprietor, or representative of the proprietors, 


of a certain portion of the landed property of the nation, to which that 
share of the national authority was annexed. And, of those who acted 


as hereditary legislators, and in their own name alone, the ancient nobi- 


lity of England, and, almost, all the nobility of Scotland, were legislators 
by territorial titles, annexed to, and inseparable from their estates; what- 
ever nominal dignity, or right of precedence, they may afterwards have 
acquired from patents, since that mode of conferring nn uncon- 
nected with land, came into fashion. | 

But, formerly, there was not even an idea of any dignity, or privilege, that 


5 did not arise from land or office; and the only method, that was known, 


of conferring hereditary nobility was, by erecting lands into the honour 
intended to be conferred, and bestowing them, if they were not his own 


before, on the person to be ennobled. When, by the multiplication of 
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« the i were become more numerous than the counties, the form 
« was, to erect a particular estate, into an earldom, or county; which was 


ce all that was necessary, to bestow upon the proprietor, the territorial dig- 


« nity.” The same reasoning is equally applicable to ancient dukedoms, 
lordships, and baronies; which being honours official and territorial, and 
annexed to the lands, might be transferred or forfeited, and always vested 
in him who became, by whatever means, legal proprietor: of the lands. 
As to the Baron, indeed, though his right and. honour were territorial, 


like those of the higher dignitaries; yet, they seem not to have been so pro- 


perly official, at any time, as they were feudal and beneficiary. Duty 
and service he owed to the SOVereign and state, without doubt; but, they 
seem to have been those due from a freehold benefice, rather than such 
as an officer or minister, removable at pleasure, was employed to perform. 
But, what puts the original nature. of titles of nobility, as connected with 
territory, past all question, is, that even to this day, there is not a personal 
title granted by patent, which is not said to be derived from some place, 
in some county, and vithin some kingdom, in which the new lord may 
not possess a foot of land, and which, perhaps, he has never seen. 


The court failed not, as opportunity served, to devise and practise 
means to reduce, or counterbalance, the power of these hereditary and 


independent legislators. The expedients employed, successively, in Eng- 
land, were these. The way of calling parliaments was, to direct a king's 


writ, or summons, to each great Baron individually; and, to send to each 


county, a writ directed to the Sheriff, appointing him to summon the small. 
Barons, or their representatives, after representation was introduced. Hen- 
ry III. triumphant and all-powerful, after his son's victory at Evesham, 

and the death of the Earl of Leicester, anno 1265, thought proper to sum- 
mon to parliament only such Barons as he chose to have.; some of the 
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« Farls,” says the learned author of the Essays on British Antiquities, 
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ö Y OT | Jn : 5 1 wisest and best, that | is to say, the most dutiful and complaisant, and t 


Parliament, he easily obtained a law, by which, says Camden, from an an- 


— if. « Barons of the kingdom of England, to whom the K ing should vouchsafe 
= * to direct his writs of summons, should come to his Parliament, and no 
_ | others; unless their lord, the King, please to direct other writs to them, 
1 Wk | also. The Eatls and Barons, thus excluded from Parliament, n 


1 be believed, Sadie it most convenient and safe to acquiesce. 
—_  .'. Edward I. who was, probably, the author of this strong measure, and 


— 


8 strictly observed, as a rule, what had been thus begun, but carried it still 
1 5 . farther, by anew expedient of his own. | This was, to supply the place of 
= 7 auch ancient Barons of the kingdom, as he chose to e from Parlia- 
1 | | ment, by directing writs. of summons to _— who had not, before, been 
L | considered as constituent lords of nt. The court lawyers, in the 
i 5 . | oe mean time, failed not to lay it doun, for constitutional law, that the Par- 
q |: -  hament was no more than the K 
3 1 nation, which was his barony; and that he might summon to his court, 
=. i for advice, or aid, such of his vassals, and-such only, as he chose. From 
: > « chat time, adds my author, “those were only looked 0 as Barons 
5 | «of the kingdem, whom the King; by such writs of stimn 
=—_ „„ to Parliament.“ And, thus were introduced lords of en, by writ: 
3 5 5 who were not itary members, at first ; fon, Eduard, their ereator, 
5 dock the same liberty with them as with the ancient nobles, and, after sum- 

1 5 . 1 moning the. 3 omitted the son. if be did not like im 
as well as he dich the father. CCC Te 
Still, however, ee as all Al was, 40 were only men of great 
landed property, who were: cummoned to be lords of Parliament; and the 
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TS ne Be who had Sided with the court, during the troubles. And, from eel a 


ye | _ cient authority, © it was appointed and ordained, that all such Earls and 


No 5 wWhase measures were always strong, and vigorously prosecuted; not only, 


great baron-court, for the whole 
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writ may be considered as a new mode of ennobling their estates, and 
raising them to a parliamentary honour, at least, for a time. The finish- 
ing stroke was given to the new model of the English peerage, in the reign 
of Richard II.; a reign productive of many precedents. It was upon the 


10th October, 1388, which was the eleventh year of his reign, that Richard 


created John de Beauchamp of Holt, Baron of Kederminster, by the 
« delivery of a diploma; and, thus, introduced the practice of granting 
| hereditary honours, and legislative power, by patent, altogether personal 
and unconnected with land, and which may be enjoyed and exercised by 


men, who have neither land, nor property of any kind. These two new. 


species of lords, by writ and by diploma, are distinguished from the an- 
cient peers, as, says Mr. Camden, © they are greeted, not under the name 
of Baron, but of Chevalier; and are called Barons of Parliament, Barons 
* of the kingdom, and Barons honorary, to distinguish them from those, 
c who are commonly called Barons, according to the ancient consti- 
ce tution. | | 


Neither of these innovations, now grown into, inveterate practice, had 


place in Scotland, for a long time after they were established in England. 
It does not appear, that any Scottish monarch attempted to introduce 


them; and the ancient Barons were too potent, and too proud, to endure 


them. There was no peer, by patent, in Scotland, before the middle of 
the reign of James VI.; and the mode of summoning new members, as 
Lords of Parliament, by writ, seems never to have been received, at any 


period. When a Parliament was summoned to meet, none was called to 


it, but the constituent members, all known and established before, by 
law. The peers on the roll of Parliament, or who were entitled to be 
put upon it, were called by a particular writ, addressed to each severally; 
and the Commons, whose number was fixed, by general summons, directed 
10 the sheriffs of the respective counties. Nor does it appear that the 
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» EkEing had any other power, in the case, than that of. sembling and dis- 
bvVolving the Parliament, at his pleasure; and of levying or remitting the 
unlaws, or fines, im on absentees, by many acts of the legislature, 
1 | For, the personal attendance of the members of every description, was 
| I 1 „ always required in Scotland; nor was the singular privilege of judging and 
f 4 5 1 | voting in ame and by proxy, heard of, till King James learnt the 
1 . utility of it in England. Then, indeed, by an act made anno 1617, pre- 
= Le | hates and peers, whose attendance had been previously dispensed with, by 
1 . the King, or his high-commissioner, or privy council, might give proxies to 
. 5 | some of their own estate, to vote for them; which, as Sir G. Mackenzie 
—_—  :- remarks of the act, © was an advantage to the King, seeing it depended 
1 | ” L upon him, whether or no they (the E could be effectual. ? | 
4 5 . A4 3s to the reservation, in the a nn act 1503, by which the 
YH | King might command the atten , in Parliament, of any of the small 


Barons, who were allowed to en there by their representatives; it im- 
= . plied no more than the right of the King to command the service of any 
Len | $ubject, whose advice or assistance he might think mamas wen e; 


cular occasion. But, the person, so summoned to Parh „ was 
1 5 not taken out of his former rank and condition; nor did he anke sub- 
= 5 ect to the duties, nor entitled to the privileges of a Lord of Parliament, 
I . 1 > | 7 nor acquire any right to be personally summoned, on any subsequent oc- 
. 5 casion.' The right reserved to the crown, by that act, does not appear to 
= 5 3 baue ever been much exercised, if at all. The Scottish monarchs and mi- 
| ® . . | nisters had their indirect methods, of influencing parliaments, by lords of 
\ 5 . 8 2. articles, and otherwise; though they never pretended to command the 
_ LT 2 vote of the national assembly, by creating WR" of new brd by writ 
. „% diploma, on the spur of the occasion. 
= 1 1 otherwise intelligent, persons have imagined, chat the pro 
; { A 3 FF tors mentioned | in the act 1 503, were real Proxies, n. * the 
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perty, to which they were attached. Hence it comes that, in all periods 
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common etymology of the two words. But, if that were the case, there 
would be no occasion for the act 1617; to say nothing of the absurdity of 


a parliamentary delegate being allowed to send a substitute, of his own 


nomination, to sit and vote in Parliament, and of other arguments, that 
might easily be adduced. Whoever considers the act with attention, will 


perceive, that procurators, the ordinary term for persons empowered to 


act for others, is used for representatives, a term afterwards introduced, 
to distinguish parliamentary from other procurators or attornies. 
The right of raising lands to an honour, of any degree, by charter, the 


crown of Scotland possessed, from the earliest times; and it was occa- 


Sionally exercised, in favour of such persons, of competent property, whom 


it was judged expedient to promote to power and dignity. But, the power 
and dignity being territorial, and not personal, they followed the lands; 


and were enjoyed by the proprietor no longer than he retained the pro- 


of the Scottish monarchy, honours and titles of nobility might be resigned, 


exchanged, or sold; so that, to be divested of nobility, no more was re- 


quisite, but to alienate, or lose possession of, the noble fief. The in- 
stances, in the History of Scotland, of the alienation of honours, are 


numberless ; of which some have been, FTE: mentioned al- 


ready. 


As early as the reign of David II. Thomas F leming, the "od kei 
T of Wigton, sold his earldom to Archibald Douglas, Lord of Galloway, 


for five hundred pounds; from which time, he and his heirs ceased to be 


Earls of Wigton, for the space of more than two hundred years, till che 
title was renewed, by patent, in favour of John, Lord Fleming of Cum- 

bernauld, by King James VI. anno 1606. The divested Earl, after the 
sale of his earldom, designed himself dudum Comes de Wigton et Domi- 
aus de. Fuluood; as in several charters, both in the public recc | 
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in che hands of the Earl of Wigton. . See Douglas 8 and Crawfurd's Peer- 


ages, and Essays on British Antiquities. 


In the year 1455, Andrew Stewart, grandson of Murdoch, Duke of 


"be obtained from James II. the Lordsbip of Evandale, part of the 


forfeiture of the Earl of Douglas. About a century after, one of his 
successors, another Andrew, Lord Evandale, exchanged his Lordship 


of Evandale, with Sir James Hamilton, for the Barony of Ochiltree; 


and, so he ceased to be Lord Evandale, and became Lord Ochiltree. 
But, wishing to preserve his rank and precedence, he obtained an act of 


parliament, anno 1543, allowing him the precedence of Evandale, with 


the newly-acquired style of Ochiltree ; from which it would appear, that the | 
Scots of that age understood the omnipotence of Parliament, better than 
they did the royal-manufacture of lords. Near a century still later, ano- 
ther Andrew, of the same line, sold his Lordship of Ochiltree, to his 
cousin, Sir James Stewart of Killeth; and obtained from James VI. (who 
managed the business, in favour of Sir James, the son of his old favou- 
rite and captain of the guard) an estate in Ireland, with the title of Lord 
Castle-Stewart, by patent of the gth November, 1691. And, so, Andrew 
Stewart ceased to be Lord Ochiltree, and James Stewart became Lord 
Ochiltree.— Peerage, and Crawfurd's History of the Stewarts. 

Matthew, Earl of Lenox, the Regent, was succeeded by his second son, 
Charles, the father of Lady Arabella Stewart; though his real heir was 
the King, James VI. then an infant, and who, when come to maturity, 
was far from desiring to possess the estate, or suppress the honours, of his 


father's family. Charles dying, without male issue, anno 1579, the ho- 


nour of Lenox was allowed to devolve to Earl Matthew's brother, Ro- 
bert, Bishop of Caithness, an old ecclesiastic without issue. Soon after, 


| arrived Ln France, the young Comte d' Aubigny, a cadet of the family, 


as to the ailing 8 n James, hi ghly pleased with his 


* 
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cousin's person and address, and wishing to perpetuate the name and ho- 
nours of his father's family, prevailed with the reverend Earl to resign his 
earldom, in favour of the Count of Aubigny. He did so, and divesting 
himself of the Earldom of Lenox, the Count was invested in it, and so 
became Earl of Lenox. The fief was, not long after, raised to the dig- 
nity of a dukedom, in favour of the new. proprietor; and so possessed by 
him and his posterity, for several generations. The divested Lord, that 
he miglit not be a degraded man, obtained © the title. of the Earldom of 
« March,” as the historian properly expresses it; or, as another historian 
has it, he received the ste of Earl of March.” But, according to the 
Peerage, the patentee died, without issue, in 1586.” So that, it seems, 
this nominal honour, given as part of the recompence for a. real earldom; 
Vas a patent title; and, if so, it was one of the first, if not the very first, 
ol patent titles of honour known in Scotland. See. Peerage, Crawfurd's V 5 
Stewarts, Spottiswood, . bao lo li Fey 1 
The style of March, bestowed on the diverted Earl, must nedertarily 
| 1 been purely honorary and personal; as the real Earldom of March | 
. stood inalienably. annexed to the crown, by act 112, park 14; James III. | 5 
4A .4487, And, it was not before A. 2687, which was. one year after this 7 


nominal Earl's death, that it was so far dissolyed from the crown, by act 1 

: 5 30, parl. 11, Jam. VI. as. that. it mine be Set in Au ſarma. a ls, here- : 
| ditably leased at. a fixed rent. , 7 5 b 
These few are selected, out of deg instances that wight he: p. 4 
duced, of. the resignation and alienation. of titles of nobility, i in Scotland, 1 
before the introduction of patents. It was the consideration of this, 15 4 
led the learned Lord Advocate, Sir John N isbet of Dirleton, to state a = — 1 
doubt, whether the two species of nobility were not still distinct things; 1 PO 1 
essentially different i in their own. nature; and whether the ancient terri- 88 1 1 
tarial. honours. did not still adhere. to, and pass with. the property of, the | 1 1 
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3 4 noblefief, however the new personal honours, conferred by patent, . 
. | | adhere to the blood. His doubt is stated peta 1 0 
3 When lands are erected in Comitatum, with che dignity and vote in 
4 4 37 | in 35 0 Parliament ; queritur, if the whole lands be evicted or disponed, what 
1 0 '*þecometh of the dignity annexed to che same? Ratio dubitandi : that 
. Buronia is nomen dig nitatis, which is ever annexed to lands; and hat 
L 1 5 5 %% ͤ ]05⁰Üß!i Comitatus, albeit a higher dignity, is of the same nature: and, therefore, 
$4 . | 0 a8, 4 barony being sold, the disponer does not retain che privileges of a 
338 Baron, 80 it ought to be in the case of a Comitatus, the title being an- 
ES: 1 «nexed to the lands, and given in consideration of the same, and of the 
= L * extate sufficient to sustain the title: and that there is a difference be- 
L 5 8 </twixt a title of honour given by way of patent, and that which is an- 
= - * nexed to lands.” To this question and reasoning, Sir James Stewart 
| 3 * 15 . | answers 3 * Tis thought there would be no difference made, with us, be- 
3 : ; 0 * twixt a title of honour given by nn _ the same title annexed to, 
and given with lands; n the” Tg ent made of the title, in 
* both case JJ 8 11. 
'the last learned gentleman chought WV concerning the judg- 
e 5 : ment that would be made of titles of either kind, appears from many re- 
cent decisions respecting hem; hence that confusion and perplexity that 
appears, in every question about an ancient Scottish peerage, arising from 
15 3 the application of the same princi iples and reasoning to things essentially 
| different, in their nature. Thus far; then, it may be concluded, that ter- 
ritorial and Perron honours stand on an equal foot, chat, as the patent 
. nobleman must retain his dignity and privilege, in his own person, whether 
*** 1 be has the estate sufficient. to sustain the title, or not; so, the peer 
KW, . 85 by churtered territory, cannot be divested of his dignity and privilege, a 
| benz at: leavt, as he retains possession of che noble fief, to which dere 
. | were originally annexed. To suppose the latter to be less secure and per- 
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* 


vould not be forming the same judgment of both; but, it would be form- 
ing a most preposterous judgment, to the great and evident prejudice of 
the most ancient, and the longest honoured, part of the British nobility. 


A late eminent lawyer lays down the doctrine of the Scottish peerage, 


as follows: Noble fiefs are those which conferred nobility. to persons 
_ © vested in them. These were baronies and regalities; and, anciently, all 
* nobility, in the modern states, proceeded from such fees. Thus, the 
« title of Baron included that of Duke, Marquis, and Earl, as well as that off 
« Lord. All Barons were equally entitled, as Lords of. W to sit 
« and vote in it.” Ac. 
In ancient times, when bis was founded i in \ Kudal rabies; it fol- 
« Jowed the property of the estate, to which it was annexed; and, conse- 
« quently, whenever one was divested of his estate, his title of honour be- 
4 boved to cease. But, afterwards, titles of honour were conferred by pa- 
« tent, or creation. In this case, the honours and estate come, sometimes, 


* to be separated; so that, when the peer loses his estate, he becomes a 


< scandal to the peerage. This obliged the Parliament of England, in the 
* cage of George Nevil, sometime Duke. ol Bedford; to make an act de- 
* claring his title of honour, as a Duke; void and extinguished; in respect 
of his poverty, whereby be was incapable to support the dignity. 

4 The erection of lands into a dukedom, marquisate, or earldom, did not 
extend the jurisdiction and privileges beyond those of a barony; which is 
e called a feudal lordship; unless they were like wise erected. into a rega- 
< « ly. „ Mc Douall's Institutes, Vol. I. p. 564, 566, 569. 


Note. This petty. royalty, which excluded the King's justices and offi 


cers, was prohibited to be conferred except * Parliament z. by def 4 3, 


. 11. James II. A. 1465s 
There was a method, ede coed Scotland, of fheaoning tides of 


manent than the former species of honour, and of privileges inferior to it, 
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nobility über chartered erection, which was this.” The King, in Parlia- 
ment, called any baron, who had tbe estate sufficient, by the intended title, 
and so he was inrolled by his new designation, without farther solemnity. 


Ol chis the following instance, of the creation of four lords at once, by 


" IV. the-29th Jan. 1487, is taken from the Records, No. 4. fol. 81. 

Eodem die, Johannes Drummond de Cargill effectus fuit Dns Par- 
& een, et in futurum nominandus Dns Drummond; Robertus de Crich- 
ton de Sanquhar etiam factus fuit Dns Parliamenti, et in futurum nomi- 
* nandus Dns Crichton de Sanquhar; et Johannes Hay de Zester simi- 
iter factus fuit Dns Pafliamenti, nominandus Dns Hay de Zester; et 
” Dns Willielmus Ruthven de eodem factus fuit Dns Parliament, nomi- 
C; nandus de cetero Dns de Ruthven.” _ | 

But these were so far from being patent titles, as some have fancied, 
chat they were parliamentary honours, conferred by the whole legislature. 


When the King gives a patent, he acts alone, by his own sole advice and 


authority, and bis deed is witnessed by himself, feste Rege, or teste meipso. 
When he gives a charter, he acts by advice, and his act is witnessed and 
sanctioned by all che princes, officers of state, and other great men, who are 


85 about him. In the instance given above, the King acted at the head of 


his Parliament, who were the advisers, witnesses, and guarantees of his 


deed. Hence the predilection for the method of patents. The King who 
can make legislators at pleasure, can make laws at pleasure. The King of 


Scots-could do neither. Alone, he could do very little: at the head of his 


council, the members of which were often recommended, and sometimes 


named, by Parliament, he could do very much: and, at the head, and act- 
ing by the advice, of his Parliament, he may as a King, in that case, ought 
to be, all- powerful. 1&1 LEO BIIJED MIYDILIO NN $62. 8  Donbrl 1105 6 

It seems to have been an established maxim in Scotland, ha to a very 


85 late period, that legisl ators . to be made wy the legislature; or, at least, 
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by the whole authority, and with the entire approbation and concurrence, 


of the government. The two Royal Dukes were created by the King in 


Parliament; which, to say the least of it, was the mode of conferring nobi- 


lity most honourable: to those promoted. When nobility was conferred 
out of Parliament, it was by charter; that is, by the King at the head of his 
counsellors, who were responsible for, and who expressed their consent to 
what was done, by witnessing, and ” putting their names, or their 5eals, 0 or 
both, to the charte. ht 

To apply all this to the cubject more diode; ak b ; 


It is undeniably certain, and notorious to all, who have but the slightest tinc- 


ture of knowledge in such matters, that the Barony of Renfrew, and County 


of Carrick, were honours of the first order, ever since there was a regular 


establishment of order and government in Scotland; and that the proprietors 
- of these noble fiefs, while they were held by different persons, were, in 
every respect, whether of power, privilege, or dignity, among the first class 
of the Scottish nobility. Since the castle of Rothesay, with its liberty, was 
erected into a Dutchy, in favour of the Prince df Scotland, that became 
the first honour of the state, and next after the Royal Majesty; not only 


from its being of the highest denomination of nobility, but, also, on ac- 


count of the splendour and pre-eminence derived from the exalted rank, 
by birth, of the person to whom the honour of Rothesay is limited by 
law, who is always second ferson in the realm. It is unnecessary to 


add, that the Lordships of Kyle, Cunningham, and the Ises, taken sepa- 


rately, were great Baronies, or parliamentary honours; which gave the 
holders a right, and made it their Oy, to give suit and ee in 1 Par- 
liament. 


II, then, each of these honed. ine 3 1 constitute 


90 possessor a Lord of Parliament; @ fortiori, must the accumulation of 
them, in one person, convey to him that, and every other right and privi- 
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lege of nobility. This muge be allowed, unless we were to suppose, chat 
an estate, which is noble when possessed by an ordinary subject, becomes 
ignoble tenure, when vested in the Prince Royal. Such a preposterous po- 
sition would require the authority of an act of Parliament, to make it tena- 


dle, or even bearable in the very mention; and that, too, of a direet and ex- 
plicit law, declaring the Prince of Scotland to be a degraded and debased 


person, incapable of holding and exercising the ordinary rights and privi- 


 leges of nobility. But, there never was any such absurd law, nor any legal 


doctrine of such tendency, either direct, or by implication. On che con- 
trary, the uniform language of the statutes, and the ordinary doctrine of the 


law, we have seen to be; that the Prince is noble, and the first of noblemen; 
and that he possesses all the rights, honours, and * of e in a 


superior style of pre-eminence, peculiar to himself. | 
It must not, however, be dissembled, that there is a difference between 


the nobility of the Prince, and that of other peers. With all the boasted 
antiquity of the feudal nobility of Scotland, there are very few of them 
who have not surrendered their ancient honours, in order to take out new 


investitures by patents, of modern date. This they did, either to obtain a 


confirmation of doubtful, or disputed titles; or, to get a step higher, in the 
scale of the new personal titles; or, for the sake of new entails, and re- 


mainders of honours, different from the ordinary rules of suecession. 80 
that they may, almost all, be considered, at present, as peers by patent. 


The court had various and obvious reasons for encouraging the resigna- 


tion of the territorial honours, and renewing, or augmenting them, by pa- 


tent tenure; by which they were converted to mere personal titles, uncon- 
_ nected with territory, or with property of any kind. And, yet, it appears, 
A from some of the remainders in K ing fames's patents, which he distributed 
vith no parsimonious hand, that it was long before he could divest himself 


of wehely habits.of thinking, with mp to. nobility; and, before he could 
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conceive, why a patent of personal honour should not be as transferable 
and saleable a commodity, as a noble fief, given by charter. 


Of the new remainders of peerage. introduced with the patents, the fol- 


lowing i instances may suffice, in this place. 


The Lordship of Cardross was created, the 27th March, 166g, i in favour 


of John Erskine, Earl of Mar, and his heirs and assignees. In pur- 
© $uance whereof, the said Earl, in anno 161g, assigned and disponed the 
game, and whole rights thereto belonging, to Henry Erskine, his second 
* son bythe Lady Mary n his second wife, nn of Esme Stewart, 
* Duke of Lenox. 

_ General Rutherford was created Lord Ratherſood, the a J an. 1661; 
which « honour was to his heirs and assignees, or whomsoever he should 
© name, in the very article of his death.” He was also made Earl of Te- 
viot, for his good service in the sale of Dunkirk ; but, that title being to 
heirs, died with himself. The other has gone 45 en ever since 
the first creation. Crawfurd's Peerage, p. 64, and 434. | 

But, the Prince never resigned, nor asked a new patent, for his TR 
nours. For, why should he? Rights and honours conferred by the whole 


legislature, could derive no additional security or force from a patent 


granted by the King alone. A patent could bestow no precedence, or in- 
crease of dignity, on him who was already at the head of all nobility, and 
the second person in the realm. And, he could obtain no new entail, or 
remainder, if he were to desire it; as that would wound the constitution, and 
injure the successors, to whom his rights and dignities are limited, for the 


good of the state. But, are the rights of the Prince less real, or his ho- 


nours less honourable, for having continued invariably the same, for the 
space of four hundred years? Or, are the titles of nobility conferred on 
the Prince a mere nullity and mockery, unattended with those privileges 


which the like titles always imply, when given to any other man? Or, will 


Z 2 


ED  CASUS/PRINCIPIS: 


it be said, that the King in Parliament, that is, the whole legislature, cannot 
bestow the same rights and privileges, which the King alone gives, every 
day, on a piece of ee to whomsoever he will? In fact, the estate, 
rights, dignities, and privileges of the Prince, are a matter of such publié 
concern, that every thing relating to them was made a deed of the whole 
legislature ; and that, surely, to add force and solemnity to them, and not to 
make them nugatory, nominal, and of no value or use. If it could be sup- 
posed that old nobility, like old plate, would lose its lustre, unless it be rub- 
bed up and polished, from time to time, by a court-patent brush; still, it 
N cannot be, but that the solemn act of Parliament 162 1, above quoted, must 
be as good a ratification, or renovation, of the © infeftments, gifts, dona- 
s tions, acts, privileges, immunities, prerogatives,” granted to, and often 
recognized as the right of the Prince, as any man can derive from wy 
nn granted about that time, or sincſdce e. 
The time was, when the Prince of Scotland not oily bad his e in 
Parliament, but was the sole parliamentary representative of so consi- 
„ | ble a portion, as the Principality is, of the national territory. This we 
5 naaauauve seen evidently, from the act 16, James IV. before quoted; for, we must 
PE | ; understand, that it was as a Lord of Parliament, and not as an officer at 
the bar, that the Prince was to answer in Parliament, for his free ten- 
| nentes, or vassals. And, we must understand, that a person styled, by the 
e Parliament, Duke of Rothesay, and Stewart of Scotland, before he is born, 
3 . will be Dube ef Rotbesay, and Stewart of. Scotland, after he is born. We 
4 2 5E must also, of necessity, understand, that no person could be created a Duke 
2 | EE: | and Lord of Parliament, about eighteen years before he had, and before it 
= could be known that he should ever have existence; though his right to 
0 succeed to such honours, when in mne ene be declated _ be- 
ore. J P mio, 000 1 HR ON 


It is true FAG Uri this, and xeveral 1 cubtequent nes the As of the 
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Prince have been admitted to parliamentary honours and rights, equally 
with the vassals of the King; but, this cannot be supposed to lessen, or dero- 
gate from, the honours of the superior, in either case, nor in the one case 
more than in the other. The fountains of honour are sources which are 
not drained, by diffusing their streams; of which we fave daily and con- 
vincing evidence. - The Duke of Cornwall, the Prince of Wales, and the 
Earl of Chester, has vassals, in each of these territories, who sit in Parlia- 
ment; but, .it does not follow from thence, that the superior lord, of whom 
these vassals hold, may not also sit in Parliament, in right of any one of 
these noble honours, and, still more, in right of them all united. Yet, 
such incapacity, of holding, or exercising, parliamentary rights and privi- 
leges, has lately been alleged, against the Duke of Rothesay, placed in 
exactly similar circumstances to those of the Duke of Cornwall.“ No- 
« thing so absurd, which has not been said by some of the philosophers ;” 
and it would seem, as if there were nothing so sacred, or so well established 
by law, which may not be brought into question, by some of the poli- 
But, the name of the Prince is not to be found in the roll of the last 

Parliament of Scotland; that imaginary grand charter, and sole test, of 
Scottish nobility. No, certainly, it is not, nor could be, found there; 

unless Georgius were, at present, Latin for Queen Anne, as Carolus was, 
in the days of Serjeant Kite. Queen Anne vas, at that time, Princess and 
Stewartess of Scotland, as a multitude of her public acts, relating to the 

Principality, abundanlly demonstrate; and her name, certainly, appears in 

the transactions and records of the Union Parliament. Nay, more, the 

name of the Prince will not be found in any roll of Parliament, since the 

death of Prince David; though several of his parliamentary honours are of 
more early date than any roll or record of Parliament now in being. The 
reason is, that, from the death of Prince David, the first Duke of Rothesay, 
to the succession of Prince George, afterwards George II. there was no 
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of Scotland of age to zit and vote in Parliament, before his acces. 
sion to the throne, except Charles I. and from the time that Charles left 
Scotland, a child between three and four years of age, he returned not thi- 


mer, till he came as King, to be crowned, and to hold his first Parliament, 


anno 1633. Of the rest, James I. and the second Duke of Rothesay, 
came to the crown when about fourteen years of age; being then, and for 
many years after, detained captive in England; James II. succeeded to the 


crown between five and eight years of age, for the year of his birth is not 
well ascertained ; James III. was crowned in his seventh year; James IV. in 
his sixteenth; James V. When only seventeen months old; and James VI. 


was crowned when no more than thirteen months old. Charles II. was but 
eighteen years at his accession, and he had never seen Scotland before he 
was King. And, none of the succeeding sovereigns, before George II. 
could have acted as Prince of Scotland, before being sovereign, because 
none of them was eldest son to the King of Scots. 
But, what matters it, whether the Prince's name be, or be not, found in 
the roll of the last Parliament of Scotland, or in any roll of Parliament? 


The roll of the Union Parliament may serve for a guide to the Clerks of Ses- 
sion, till they can get a better, for conducting the election of representative 
peers; but, neither that roll, nor any roll, is the tenure by which the peers 


of Scotland hold their remaining rights and privileges, nor the criterion by 
which chese are to be judged of.! Will it be alleged, that a right may be 
extinguished, by being vested in a minor, or in a succession of minors, inca- 


pable of exercising it in their own persons? This cannot be maintained 


of any right, and least of all of the rights of peerage; which, it is well known, 
are not extinguished or abated, by not being exercised, or even by not be- 
ing claimed, for, it matters not, how long a time. It is a case, in which 
prescription does not take place; and, with respect to which, it is as true 


of che peers as it is of the King, quod nullum tempus occurrit. 


the rights of the Prince, though often vested in minors, have never 
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lain dormant and unclaimed; but, have been A and ln as 
serted and exercised, and preserved in full force and practice. Whether 
this was done, at any particular time, or on any particular occasion, by 
the Prince, in person; or, by the King, acting in name of, and as admi- 
nistrator, to the Prince; or, by the King, acting in his own name, as 
Prince, when there was no King's eldest son in being; can make no sort of 


difference, in the case. | f 
One right of the Prince of Scotland, indeed, that of sitting and voting 


in Parliament, has very seldom been exercised, in old times; and, very 


seldom could be exercised for the reason already assigned. The King 
having been, for a long time, the only acting Prince and Stewart, either 
in bis own right, as such, or in right ef a son under age; he could not sit 
and vote, in Parliament, for the Prince, for many obvious reasons. 


Waving reasons of prudence and propriety, the King had another, and a 
more decisive voice, of his own, in Parliament; and, for him to vote as 


Prince, would be, either to affirm or deny, as Duke of Rothesay, what 
he was to sanction or reject, as King, which would be superfluous and 


ridiculous ; or, it would be, to sanction or reject, as King, what he had, 


before, opposed or supported, as Duke of Rothesay ; which would be per- 
fectly absurd. For this, and other good reasons, no King ever sat and 
voted, in Parliament, as Duke of Cornwall, or, in behalf of a Duke 
of Cornwall, who was under age; yet, it was never, therefore, alleged or 
imagined, that the eldest son of the King of England had not a right to a 
place i in Parliament, as Duke of Cornwall, whenever there was a Prince 
in being, of mature age, and capable of exercising his rights, in his own 
person. The case of the Duke of Rothesay is ee the same, as has 
been, already, fully demonstrated. ' 

The case is, briefly, this. His Royal 8 the present Prince 
and Stewart of Scotland, stands possessed of six honours, or noble estates; 
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from al of which: he reecives, as the undoubted pericr: and lord, such 


rents, and returns of service, as the Princes, his predecessors, agreed to 


accept from their vassals. In particular, his Highness is proprietor of 
the Castle and Dutchy of Rothesay; of which the Earl of Bute is but here- 
_ ditary keeper; or constable, in virtue of a grant, to one of his ancestors, 
Ninian Stewart, Sheriff of Bute, from King James IV. acting as Prince, 


« with a Salary (says Crawfurd, on the evidence of the charter) of forty 


5 « marks, out of the feu-farms'of the lands of Bute, Kintyre, and Cowal, 


all belonging to the Principality.” These noble estates, together with the | 


rest of the appanage, were vested in, and inalienably annexed to, the Prince , 


of Scotland, long before peerage by diploma was known; and have been 
transmitted to his present Royal Highness, from a series of more than six- 
teen predecessors, who possessed them, without interruption, and without 
challenge, during the space of about four hundred years. The territories, 


vith all the rights and privileges inseparable from such territories, were 
annexed and repeatedly confirmed, to the Prince, in the most solemn 
manner, by all the power and authority i in the state; and it would seem, 
as if he could not be divested of any right or privilege, attached to his 


territories, by any power or authority inferior or subordinate to that from 
which he received them, that is, by any thing but a solemn act of the legis- 
lature, declaring the Prince of Scotland incapable of holding or exercising 


such rights and privileges. Any one of the noble estates pertaining to the 


Prince, would convey to any other proprietor, who should be lawfully in- 
vested in it, every right and privilege belonging to, and would subject 
him to every duty incumbent on, a noble and peer of Scotland; and, 


particularly, such investiture would make it to be both his right and his 


duty, to give suit and presence, and to attend and vote, in the Parlia- 


ment of Scotland. But, what right, rank, or privilege, may belong to the 


actual proprietor of all these noble estates united, among the present nou- 


— 
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dexcript species of Scottish nobles, who go to Parliament by their repre- 
sentatives; is the question now at issue, and to be e by those, 
to whom it belongs to decide on such points. 

We have seen before, that the question has been determined, as far as 
the authority of the supreme court of judicature of Scotland can determine 
it; as the Lords of Session have restored his Royal Highness, as Duke of 


Rothesay, to his place at the head of the Scottish nobility, as soon as there 
vas a Prince in existence, to claim that rank. And, the rank has been en- 


joyed, without challenge, by every Prince and Stewart since the accession 
of George II. to the possession of the Principality, down to the present 
year 1791 , HS | 

Nor were their Scottish honours regarded as empty and unmeaning 
sounds, by the Princes of the Brunswick line: on the contrary, they 
claimed and exercised every remaining right and privilege belonging to 


real peers of Scotland, and, in particular, that of voting at the election of 
the parliamentary representatives of the Scottish peerage. Prince George, 


afterwards George II. voted for the delegates of the peers of Scotland, at the 
very first election that took place after his father's accession ; as appears by 
his proxy to John, Duke of Argyle, dated the 14th February, 1715, which 
happens to have been preserved, and of which an abstract follows. 

* Omnibus Christi fidelibus, & c .—To all the faithful of Christ, to whom 
this present writing shall come, I, George, Prince of Great Britain 
© and Wales, Duke of Cornwall and Rothesay, &c. greeting : Know ye 
« that I, the foresaid George, Prince of Great Britain and Wales, Duke 
of Cornwall and Rothesay, &c. by virtue, and according to the form 
cf the statute in that case made and provided, and by this my present 
' © mandate in writing, signed 1 in due form before. witnesses worthy of cre- 
dit, do name, and ordain, and constitute my beloved in Christ, John, 
« Duke of Argyle, my true, certain, and undoubted agent, attorney, and 
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“ procurator, and to the same as my procurator do give and grant full 
1 authority and power, for me and in my name, &c. to elect and nominate 
« sixteen peers on the part of Scotland, &c. (Signed) RorRHESAN.“ 

It was on this occasion, that his Royal Highness, as Duke of Rothe- 
say, was added to the roll, at the head of the peers of Scotland; as we 


have seen above, from the report and certification of the Lords of Session 


to the House of Peers. 


Here, it cannot be 1 improper, and i it will be sufficient, to observe, that 


i would be more illusory and fallacious, than to apply to the Prince, 


reasonings drawn from the rules of succession of peers by patents, which 


contain remainders very various, and, not seldom, very strange; remain- 


ders to heirs named and not named, to heirs special and general, and 
sometimes to assigns or legatees. The Prince holds his estates, honours, 


and right of peerage, not by patent, and diplomatic remainders; but by 


particular and solemn acts of the legislature, settling these honours and 
rights upon him, with limitations, and by a rule of succession, peculiar 
to himself. As the King succeeds, not as heir, but j Jure coronæ; so, the 
Prince, also, may be said to succeed jure principatus. And, as the King, 
while he possesses the crown, ought to enjoy every legal right and prero- 
gative pertaining to the estate of the crown; so ought the Prince, by pa- 


rity of law and reason, to enjoy every right and privilege belonging to the 


estate of the Principality, and to every estate and honour of which the 
estate of the W is composed. See Appendix, No. 4. 
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SECT. XV. 


U 


Of the Administration of the Principality. 


I: may not be improper, to subjoin some account of the administration 
of the Principality. Upon this subject, Sir G. Mackenzie, in his Insti- 
tutions, tit. 4, Pp. 21, writes thus : © The Prince of Scotland has, also, an 
_ © appanage or patrimony, which is erected into a jurisdiction, called the 
« Principality. The revenues come into the exchequer, when there is 
« no Prince; but when there is one, he has his own chamberlain,” or 
Stewart. This is right, as far as it goes, and may suffice in a text-book 
of law ; but, it is too brief, and requires explanation and enlargement. 
The last part, only, we are concerned with here; for, as to the Prince's 
jurisdiction, the author has sufficientiy explained the nature of it, under the 
head of regalities, nor is it to the purpose under present consideration. 


When Prince Charles took the management of his Principality into his 


own hands, A. 161 9, after so long an interval without an administrator of 


the same kind; it was found, that the affairs of the King and Prince, 


which had been so long under the same administration, were so blended 
together, that it would be difficult entirely to separate them. The two 
revenues, indeed, could easily be separated, and accounted for apart; 
and this was done, accordingly. But, there were other considerations, 


respecting the ease and security of the subject, which rendered it impro- 


per to make a total, or any violent change, in the usual, and now ancient, 


mode of managing the affairs of the Prince. The vassals of the Prince 
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had been in use, to take charters, leazes, and other writs out of the King's 


"courts, and under the signatures of the King's ministers and officers, in 


the same manner that his Majesty's vassals did, excepting as to the clause. 
of tenure, which was always inserted, to preserve the Prince s rights and 


rents distinct from those of the Sovereign. If the Prince's vassals were, 
now, to be obliged, all at once, to make up new titles, under a new supe- 


rior, and out of new offices; this would be both troublesome and expen- 


W and might seem to affect their tenures, and to call into question such 


sitions and deeds as they had executed, under their old titles. Far- 
hw many landholders were vassals both of the King and Prince, and had 
obtained one charter for the lands holden of both, with the proper distinc- 
tive clauses of tenure and return, as they respected each superior; and, 
of these, many had the lands, thus holden of the two superiors, by one 
charter, conjointly erected into one honour and jurisdiction, whether ba- 
rony, lordship, or earldom. N ow, if these vassals should be obliged to 


split such joint investitures, and to take out new charters for the separate 
pa 


this would: not only subject them to great additional expence, to 
which, their ancestors were not liable; but, it would have a direct tendency 


to dissolve the old investiture, and to forfeit the vassal's dignity and j juris- 


diction. But, though this might admit of a remedy, there was a third, 


and a most important consideration, of probable and serious consequences, 


which, it was more prudent and safe to prevent, than it would be easy to 
remedy, in ease they took place. It was this: If the Prince should erect 
new offices, and employ ministers totally different from those of the King, 
such an entire change, in the old administration of the Principality, could 
not fail to raise a general alarm, as if the Prince were going to execute a 


real revocation, and to re-annex all the lands and rents that had been torn 
from his Principality, upon illegal grants, and other suspicious titles, during 
0 long a course of time as had elapsed, since there was a Prince in the 
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actual administration of it. That this was no groundless apprehension, 


may be collected from what we have seen, of the haste made by the Earl 
of Arran and Lord Boyd, to obtain ratifications, from the Prince, of the 
large grants made to them, out of his estate. The same thing was done 
by others, as chey had opportunity. As the gentle alteration that took 
place, and the very circumstance of the Prince's accession to the admi- 
nistration of his Principality, necessarily subjected his vassals to the trouble 
and expence of renewing their charters; even this was made easy by the de- 
falcation, or deduction, of one third of the expence, for all charters, seals, 
and grants, taken out under the Prince, that the like deeds would cost, 
taken out of the King's offices. | 

For these, and other good reasons, the prudent and experienced James, 
when he put his son in possession of the Principality, even, before the 


time when the law required him to do so, advised the Prince, to make the 
change as gentle as possible; by employing the King's officers of state, 


revenue, and law, to act for him, also, in their respective capacities. 


And, a plan was, accordingly, settled between the King and Prince, for 


the administration of the Principality, which Was, expressly, intended to 


be followed, as a precedent; and which, being a prudent and proper plan, 
has been, generally, adopted, as the rule of management, ever since. The 
outline of this plan may be seen, from the Prince's letter to the privy 
council; in which he announces to them his accession to, and plan for, 
the administration of the Principality, in the following words. 
Charles P.—Forasmuchas we, being now to settle our estate in Scot- 


0 land, as well concerning our lands and revenues, as other matters there, 
« and having, to that end, required the counsel and advice of our dearest 


Jord and father, the King' s Majesty, knowing that this present, and fu- 
| ture ages will be careful to remark this, our first ordering of our __— 
« in that kingdom, that the ae thereof may be used hereafter; we, 
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therefore, by his Majesty's foresaid advice and consent, have thought 
fit, that our great seal shall be in the custody of my Lord Chancellor, 
« and the cashett in the custody of my Lord Secretary; not but that we 
« could trust our person, and estate, and all we have, to my Lord Chan- 
« cellor, of whose faith and upright carriage we have had sufficient proof "F 
© but, that the example thereof may not be pretended, by any that shall 
« Succeed, the great seal and cashett being ordinarily trusted, in all king- 
« doms, to several persons, for very: important reasons; and, our farther 
pleasure is, that the Chancellor and Secretary shall be both of the quo- 
« rum, by reason of the absence or sickness of any one of them, which 
« might be a great hinderance to our affairs, if only one should be of the 
« quorum; and, our pleasure is, that Sir George Hay, being trusted by 
« his Majesty with the registers of that kingdom, shall keep all the regis- | 
_ © ters, rentals, &c. of our lands, and send an authentic copy of the same 
« unto us; and, we will and require, that no grant be made, by our coun- 
* cil there, till it appear to Sir William Oliphant, to be lawfully done; 
« and, also, that no disposition of places of great importance, in our Ser- 
« vice, in that kingdom, and no new tacks of tiends, and gifts of bene- 
« fices, wards, marriages, and other casualties, of extraordinary moment, 
abe made, before we, first, be made acquainted therewith; and, our fur- 
« ther will and pleasure 1s, that a signet be made for us, in due form, for 
« all letters and writs that are to be passed immediately by our hand, the 
Scottish and the English arms being joined; the Scottish being i in the 
« first place, according to the signet used by us in our English affairs, 
„ which is herewith sent inclosed: but, in the signet which is to be made, 
« the change must only be of the place of the arms, where the Scottish 
must have the first; and, that a signet be also made for all missives and 
s writs to be dispatched by the council in Scotland, somewhat different, 
4 either in signet or otherwise, from that which is immediately to be passed 
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e by us, and this to be in the custody of the Secretary of Scotland; and 3 1 
« we farther will and require, that, once in the month, we be advertised,  _ | g 


: « by a particular memorial, of the particulars that shall be determined, by . 
| * our council, in that kingdom; and, our express will and pleasure also is, that 
« jn passing all grants for us, a very particular care be had, that the charges 
* of the writing of said grants, and passing of the seals, may be so mode- 


* rated, by our said council, that the tenants and others may have no Just 
occasion of grievance, as is here observed by our commissioners, who 
« have ordered a defalcation of a third of that which is paid to the King! 8 
« officers; and, even so, not doubting of your careful respect of this our 
© service, we bid you heartily farewell, from the court at Apthorp, this 
te first day of August, 1619.” ps 
In prosecution of the design and plan here announced, a general com-. 
mission was sent, of the same date with the preceding letter, and which was 
superscribed by the King, as well as by the Prince, in token of his Ma- 
Jesty's approbation and consent; by which the Prince's council was ap- 
pointed, consisting of, almost, the same persons who were of his Majesty's | | 
council, and the King's keeper of the great seal, keeper of the signet and 
cashett, keeper of the records, advocate, and, in general, all the King's mi- 


nisters and officers, were named and appointed to act, in the same respec- 

tive capacities, under the Prince. There was no other difference than that, 

in the administration of the affairs of the Principality, they acted in the 

name, and by the authority of, the Prince; and were accountable to him 
only for their transactions, as well as for the rents and casualties. 

On the accession of the present Royal Family, things were continued in 
the same train, as far as that could consist with the alterations which took 
place by the Union. As there was no privy council, no lord chancellor, no 
lord secretary, &c. in Scotland, when George II. took the administration 
of the Principality, as Prince and Stewart of Scotland; he sent a commis- 
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ing them to manage the affairs of the Principality, which proceeded upon 


a narrative that, © before his right to the Principality commenced, what. 
* ever related to it had been, by the act of parliament establishing the court 
* of exchequer in Scotland, put under the jurisdiction and management of 


er that court, in the same manner as other such revenues were, which then 


« pertained to the crown. And, in the commission, dated the 18t May, 


1717, which the same Prince sent to John Smith, Lord Chief Baron of the 
Exchequer, to be his keeper of the great seal, he refers to the example of 
Prince Charles, as the ground for making that appointment, in the follow- 


ing words: © Forasmuchas it has been represented to us, that our late pre- 


* decessor, Prince Charles, afterwards King Charles the First, of blessed | 


93 memory, committed the keeping of his great seal, in Scotland, to the 


« Chancellor, then the chief or president of his commissioners, for the ad- 
«/ministration of all affairs relating to his Principality in Scotland ;, we, 
also, judging it necessary, &c. The commission then proceeds, accord- 
ing to the precedent before narrated, to appoint that person to be keeper 


ol his Highness's great seal, who was president of the court of exchequer; 


1 


tion of 


the court to which he had before committed the management of his affairs, 


for the reason assigned in the first commission. In the same manner, and 


in conformity to the same precedent, joint commissions were given, by the 
King and Prince, to the same persons, to be lord advocate, director of the 


Chancery, keeper of the records, secretary and keeper of the signet, &e. 


And, thus things continued under Prince George, and, for cyeral years, 
under his son, Prince Frederick. | I, 


But, that Prince not having thought proper to concur in 1 the nomina- 


rt Craigie, to be lord advocate, he was advocate to the King 
only, by commission, dated the 4th March, 1742. And, from that time, 


as vacancies happened, Prince Frederick chose to employ officers of his 
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on, different from those of the King; in which his example is followed 
by his grandson, and successor, as Prince and Stewart of Scotland. 
Still, however, the affairs of the King and Prince are in the Same 
management, as far as the security and convenience of the subject can 
be supposed to be concerned. For, the vassals of the Prince are en- 
tered, and charters and other deeds of security are granted to them, from 
the same offices, to which the vassals of the crown must resort, in like 
cases; and the King's great seal is affixed to such deeds, in favour of 
the Prince's vassals, as require that solemnity. And, for that purpose, the 
lord chief baron is his Royal Highness's keeper of the great seal; he, and 
the other barons of the King's exchequer, are his barons of exchequer and 
commissioners; and the director and clerks of his Majesty's chancery serve | 
the Prince, in the same capacity. For the rest, his Royal Highness enn 9 
ploys different persons from the officers of the crown to be his secretary, 
receiver-general, advocate, solicitor, and agent, c. And, he has a coun- 
cil of state, for the Principality, of his own nomination, and quite distinct 
from his board of barons and commissioners, who are appointed, solely, 
for the purpose of law already mentioned. ; 
The privy council of Scotland, in pursuance of the commission sent to 
them, by Prince Charles, gave orders“ to make, grave, and sink, in due 
« and comely forni, ane great seal, for the said excellent Prince, Charles; 
© as also, two signets, the one for all letters or writs, that are to be passed 
immediately by his Highness's hand, and the other (of a smaller size) for 
e missives and writs to be dispatched by his Highness's council; as also 
be two cashetts, containing the letters of his Highness's name, representing 2 
© his Highness's ordinary superscription, the one in Latin, and the other 1 5 4 q 
in English.“ The privy. council, likewise, desired and obtained a com- 9 = a 
mission from the Prince, containing the King's consent, by which it was E 
declared, that caihetted writs and grants should be as © , valid, and 
B b | 
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« gnfficient,” as if his Highness had adhibited his sign-manual to them, with 


his own hand. - Succeeding Princes, however, have used no other great 


veal but the King's, which is affixed, as the Prince's great seal, to all deeds 


respecting his estate that require to pass that seal; that there might be no 
difference, either in matter or manner, between the titles and Securities of 
the vassals of the Principality, and those of the vassals of the crown. As 
to the cashett, or engraving of the sign-manual, that has been entirely dis- 


used; both Kings and Princes thinking it more eligible to submit to the 


trouble of writing their names frequently, than to trust an engraved Sign 


manual to _ officer, however high and confidential. 


enue of the Principality may be expected to make an article in a 
work of this nature; and, though chat was no part of the original design, it 
may not be improper to subjoin some account of the nature and sources of 
it. As to the amount, that is best known to bis Royal Highness's receiver- , 
general and council, for Scotland. 

That the Principality of Scotland was, of old, a great and truly princely 
establishment, ve have already seen, on the best and most unquestionable 
authorities. But, though. the dignity, Superiority, and privileges of the 
Prince, r a vere from the beginning, a great defal- 
cation in his revenue has taken place, in the course of time, arising from 
various causes. How things stood, in this respect, at che accession of 
Charles I. to the administration of the arg wont Sir James Balfour i in- 
don us, in the following words? 

The ancient patrimoney of the Principality bath beine the Dutchy of 
N « Rot esay, wich is, the Islandes of 'Bute, Comrayes, and Arrane; the 
« Farldome of Carrick; the Lordschipes of Kyle, Cunninghame, and Kil- .. 
< marnock ; the Barroney of Renfrew; with some other annexit less Bar- 
© ronies, as the Barronies of Innerwick, Ratho, ones; Kilbryde; and 
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* As concerning the zeirly revenew, wich may be now, or that had for- 
« merly beine, collected of the forsaid patrimoney, it is to be understoode, 
ct that the most pairt of the rente does consist in meir casualties; such as 
« wardes, marriages, nonentries, recognitions, eschetts, and uthers of the 
« lyke kynd, as being almost all haldin of hes Heighnes, warde, except Bute, 
wich is allotted to the Lord, Duck of Lennox, for the custody of the 
Castle of Dumbrittone. The rest is of no grate importance, in the caice 
« quherin it doeth now stand. The savest and easiest meins to incress. 
ee the same wer this, in my judgment, &c. 

The author then proceeds to lay down his plan for improving the dila- 
pidated and deranged revenue of the Principality. His work is addressed 


to the Prince - to whom he submits the choice of several alternatives, for 


dealing with © those quho, though they be now vassalls, will in good tyme, 
„God willing, be your Heighnes' subjects. It was a dangerous project, 
to attempt to bring a great number of men to give up the whole, or any 
| part, of what they had found means to possess themselves of, in times of 
public disorder and a weak government ; and to preserve which, they were 
ready to raise new commotions, as it appeared, not many years after. Ac- 
cordingly, the only effect of the proposal was, to contribute; together with 
the business of the tythes, and other similar causes, to beget those jealousies 
and heart-burnings that, soon after, burst out in the flame of a civil war, 
which proved so disastrous to the royal family, and, for a time, dissolved 
the constitution. In the mean time, the revenue of the Principality was 
not improved. On the contrary, it has been much reduced, since the days 
of Charles I. The causes that contributed to reduce the revenue of this 
great appanage, to the present inconzidcratile amount, were chiefly these 
he + follow. 
| The actual . of the Principality, 1 grants of whole 
We lordships, and other large parcels of land, which * been either 
Bo. n= - 
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d from the facility, or extorted from the necessities, of different 
. Of this many instances might be produced, if those already 
mentioned, of the grants made in favour of the families of Hamilton, Boyd, 
Carlyle, and Lenox, were not abundant ev idence of the fact. Still, how- 
ever, a great extent of territory remained, vested in, and holding of the 
Prince; but, the money-rent of it came to be gradually reduced to a way 
small amount, from other causes, such as these. 

2d. When a vassal or tenant paid to Robert Bruce, or Walter the. 
"Henne, a rent of one pound, it was a real pound of silver, of twelve 
ounces Troy. But, from the many operations on the money of Scotland, 
by which the denomination of it was repeatedly and rapidly raised, and the 


value diminished, the same nominal sum paid to Charles I. was worth no 
more than twenty pence sterling, which is less than the thirty-seventh part 


of the original rent. If to this be added, that, from the multiplication of 


the specie itself, the value of any given weight of money was greatly lowered, 
80 as not to exceed, perhaps, one-tenth part of what it was three centuries 


before; it will follow, that the original and real rent due for any parcel of 


_ the Prince's land, was more than 370 times the nominal payment made to 
Prince 7 Charles. These operations upon the money, which took | place 


* 


in every country, in a greater or less degree, was a ready, but, at the 


same time, a partial and pernicious, mode of raising a tax. In Scot- 
land, as oft as the denomination of the money was raised, express pro- 


vision was made, in the acts, for the security of creditors, that they should 
; receive, in payment, as much of the new money as was equal, in weight 
and value, to the sum they had lent. Landlords had no difficulty in doing 


themselves right, by raising their rents, when paid. in money, in proportion 


to the depreciation of the money of accompts. It does not appear, chat 
de, either by law or practice, for securing the interest 


of the Prince, in this respect; or that any alteration has taken place, as 


3 


taxed, that is, rated at fixed sums of money; and the tenure was changed to of 6 
what was called fared-ward, the respective taxes, or rates of payment, be- ; 
ing specified in the charters, and not to be altered. These fixed rents and 


dually found means to get rid of the remaining pittance of rent, by pro- 
curing their tenure to be changed from tazed-ward to blench-holding, for a 
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to the nominal sums payable to him, at the beginning, the value of which is 
now so greatly reduced, from the two causes just mentioned. And the ap- 
prehensions entertained, on this subject, at the accession of Charles I. to the 
administration of his Principality, and still more, the direct proposals and 
plans for the improvement of the much dilapidated and diminished revenue 
of the Prince, raised the most serious alarms, and co-operated with other 
causes, in producing the most fatal consequences. 

gd. From an early period, the greatest part of the Prince's land was let to 
his tenants and vassals, either in perpetual feu-farm, at a fixed yearly rent, | | 
or, in ward-holding, without other rent than the casualties of wardship, mar- 
riage, entry, escheats, and the like. These feudal casualties were gradually 


taxes came to be affected, and reduced in value, by the depreciation of the 
money of accompts, in like manner and RES, as has been stated in 


the preceding article. 
And, farther, very many of the Prince's great and 8 vassals gra- 


return of a pair of gloves, or a pair of Spurs, or one penny Scotch, if de- 
manded only; as appears from a multitude of charters, obtained for chat 
purpose, from Prince Charles I. and succeeding Princes and Kings. / ; "0 in 
Thus it has come to pass that, however great the royalty, and extensive 4 
the Superiority, of the Principality still are; yet, it may be now said of the 1 
whole revenue, what Sir James Balfour said of the land- rent, that * it is of _ | 27 Wo | 
© no great importance in the case wherein it doth now stand.“ It cer-. | 
tainly i is not considerable enough, for any part of it to have ever entered his 
n Royal Highness, the Prince's coffers. 
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Ta. parliamentary charter, or act, of re-annexation and ratification of 
the Principality, A. 1469, has been given on the authority of the copy of 
i by Sir Lewis Stewart, Lord Advocate to Charles I. the original having 
been since lost, as already observed. This is certainly good and satis- 
factory historical evidence. But, here follows a strictly legal and decisive 
proof, which leaves no room for doubt, that an act of such a tenor was 
passed, in the reign of James III. It is a charter under the great seal, 
in favour of Archibald, Earl of Angus, dated the 29th December, 1491, 

which expressly refers to the act, of which the occasion was this: 
The King, James IV. wished to get into his hands the estate of Liddis- 
dale, and castle of Hermitage, belonging to the Earl of Angus, and lying 
tern border; in exchange for which, he offered the Lordship 
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upon the west | 
and Castle of Kilmarnock, one of the estates inalienably annexed to the 


Prince, by che act of parliament. The Earl doubted the legality of the 
bargain, and the validity of his security; as the next Prince, or any suc- 


efing Prince, might reclaim the estate of Kilmarnock, and would un- 
doubtedly obtain judgment in bis favour, as had lately happened, in the 
case of Lord Carlyle. The King, who had himself obtained the judg- 


ment against Lard Carlyle, agteeing in the justice of the objection, 


= - anc APPENDIX. 


0 endeavoured to remove it, by inserting a clause of warrandice in the 
. charter, by which he promised, on the word of a King, and engaged for 5 1 
33 | himself, his heirs, and successors, Kings of Scotland, that, if ever the 
| * 5 7 1 Lordship and Castle of Kilmarnock should be reclaimed frem the Earl of na 
i should immediately obtain restitution of his original estate of 


1 ; „ Liddisdale and castle of Hermitage. The charter is ingrossed in the Re= | 
AM i . | - © cords, book xii. No. 324, and the part of it that is to the present purpose, 


— 


is as follows: : : : : 


- 


4 


- 1 | Et quia dictus Archibaldus informatus existit, quod dict. terre, domi: 
*** e nium, et castrum, de Kilmarnock, cum annuis reditibus, et pertinen. 


2 1 L eisd. pertinentibus, fuerunt prius, per quondam carissimum progenitorem 
Ec TIES *:nostrum bone memorie, auctoritate parliamenti, dat. et anneæat. Prin- 
„„ bo 4 cipi Scotie, viz. gis primogenito, in parte sue vitalis sustentatio- 
: 5 „ < nis, ipse Archibaldus ande dubitat quod, Rl cum nos aut successores n 
7 5 tros Flios, et Principem, de corporibus nostris habere contigerit, tþse | | 
| 7 7M eee prefat. terras, dominium, et castrum de Kilmarnock sibi Per- 5 
⁵• r tinere acclamabit, et ipsum Archibaldum in possessione earund. 
ts, ä igitur 3 et promisimus, ac tenore presentium obli- 
1 * gamus et promittimus, in verbo regio, nos, heredes, et successores nos- 
„„ © tros, Scotie Reges, ad warrantizandum,” &. 
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V Tauux judgment in favour of the Prince against Lord Carlyle, of which 

242 copy is given in the 
1 N ” rity there quoted, to have been pronounc . 
| acted from the records of that court. But, here follows a 
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ztill more complete and authentic copy of the same judgment, taken imme- 
— from the Records of Parliament, Part I. Vol. II. p. 1 17, 4 in these 
4; *.u9* ell 1488-9, neal Epi Glasguen. Dunkeld. Aberdonen. 
C Cancullerius, Comites Angussie, Bothuile, | Dni Maxwell, Borthwick, 
* Kennydy, Olyphant, Drummond, Gray, Prior Sti Andr. Abbates de 
« Pasleto, Lundoris, Cambuskenneth; Archidiaconus Sti Andree Secre- 
© tarius, Henricus Sinclare Miles, Patricius Hume de Fastcastel, Magis- 
ter Martinus Wan, Mag Patricius. Leth, May Walterus Drummond, 


«et Mag: Ricardus Lawsoun.” ? 


In the actioun and causs persewit on the behalf of our soverane Lord, 
if: agains Johnne, Lord Carlile, anent the 1 


is of Drumcoll, clamit be 


« the said Johnne to belang to him, in fee and dg be gift of umquhile . 


dur soverane Lord, of gude mynd, last, quham God assolzie, be gift, 
« charter, and confirmatioun in parliament, maid to him yapoun, schewin 
and producit before y lordis, under his gret sele, twa bischopis selis, 


« and a baronis; and clamit be of soverane Lord to pertene to him, and 


« hig first gottin sone, and his successoris, by If es of annexatioun maid of £ 


< the saidis landis of Drumcoll, perpetually to remane with y* Kingis, and 
« Princis of Scotland y sones, with clauss y* it sal be lefull, ay and ony 
40 tyme, to yaim to tak y* saidis landis in y* handis, at y- will, as was sche win 
be y. annexatioun of y* samyn landis of Drumcoll and utheris annexit to 


4 Princis Iandis, under the Kingis gret sele, and diverss prelatis; ran 


© baronis, and commissaris, of y- dait maid before y- dait of y* said letteris 
maid to y* said Johnne, Lord Carlile ; the said Johnne beand personaly 
of present, and o/ soverane Lordis advocat, y* richtis, ressonis, and allega- 
nis, at length sene, hard, and under din, the Lordis auditors de- 
E.cretis a and deliveris, that y* said landis of Drumcoll ar o*-soverane Lordis 
« properte, annezit to the Princis landis of Scotland, and yat the bid 
Cc 
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3 55 „ hes na richt 7b, and that he, wur hie baff 
. | na richt to intromitt W, in tyme to cum, noy w properte nor 45 
5 , , zamyn; and ordains y lf es be written, in dew forme, he ; | | 
b : Y | FH | is comperit Johnne, Lord Carlile, and protestit, ; 
| „„ 8 1 of yis deereit before writtin contrare him, 7 it 


oumes of money y* be gef for 


| ey roagjt een in ner l 


J - it is necessary to bbb e, chat the 


1 . e Parliament of Scotland, as on some other occasions, S0 particularly on the 

T accearion of James IV. «Prince then scarcely sixteen years: of age, ap- 
ointed a committee of their own number, Wee to them, to be 
1 at. The members 
three wats of ecclesiastics, - 


V office in parliament: 
. 19 | : brow er an engagement, though in decent 


. * and polite terms, to follow their advice; as appears from the act made to 


V inning, of the year 1488-9, from which here follows | 3 
f . is fs ow Steine e ll ue UP To 4 C1 105 Das ibis 5 ; . 
* „ the: mms mn and acceleration o 
: ed and seene speidful, that the said councell, now cbosen 
. 5 in the Kingis presence, and his | 
Et”. 1 [ three Extaites, to give his Hienes a trew and a- fald counzel; in all mat-. 5 


KE 


__ Es 05 dies concerning : | 
= OP  * councell, guhill che time of the nixt | 
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« 17 acousahil 
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Prince and Lord Carlyle, in their- capacity of privy counsellors, their 
judgment was necessarily recorded in the books of the council. But, being 
also accountable, and to report their proceedings to parliament, so im- 
portant a transaction appeared in their report; which report was, pro- 


r We 4 ne lags jr Puke »* 


bably, no other than the books of the council, laid upon the table of the 


House. And, the House, it seems, thought proper to enter a decision 
of such consequence to the estate of the Prince, a point to which the Par- 
liament always paid particular attention, on their own journals, for the 


greater solemnity; and to adopt it as their own deed, and so to give it all 


che force and authority of a judgment given by the Parliament itself. 

These two public and authentic acts, the charter of James IV. to the 
Earl of Angus, and the solemn decision against Lord Carlyle, demonstrate, 
in the clearest manner, the sacred and inviolable nature of the | Principality, 
which was given and annexed to the Prince of Scotland, the first=born' son 
of the King, as in the charter; and which, as the decision expresses it, 


must pertene to, and perpetually remane with, the Kingis, and Princis of 
Scotland their ones. The first act of erection of the Principality, and the 


original act of annexation and ratification, if both were extant, oould not 
be more decisive of the point; or prove more fully and incontestibly the 
perpetual destination, and inalienable appropriation, of the estates an- 
nexed to the Prince of Scotland, for the support of bis life and dignity. | 
No wonder, then, that the Earl of Angus doubted the legality of a trans- 
action, even though the King was a party in it, which tended to the pre- 


judice of che estate of the Prince ; ; and that he required security for the 


restitution of his own lands and castle, i in the event of the Prince reclaim- 
ing the lordship and castle which were given to him, out of is: Prineipias 
_ lity, in exchange, and as a deposit, for his own. And, no , that we 


have seen 30 many other carls and lords solicitous to arengihen their ag 
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| Ot what we have seen, in the 
—_— hort view % aid, in which is exhibited a connected series of the | 


2 5 


. 0 ers and other public documents, which * ä 
5 . ; cularly the title of Duke of Rothesay, were applied to, and used by, 

e | | eldest aon of the King of Scots, from the time they were first vested | 
5 5 is day. Indeed, from the third year of Robert III. | 
5 | ; ames II. the records are very defective, most of te | 

3 | | charters andotherpublic deeds of the intermediate period being lost. And, 

. | olf tho e charters of Principality lands that r are few of the 5 

Þ = | Pk ore, which enumerate the titles of the Prince farther than was =. 
5 5 - for = present purpose; and many of them mention no other . | 

3 Ea e of Prince and Stewart, which the highest, were u : oy | 

. 75 5 d and titles and honour s. 

„„ | 18t. Prince David, the first Duke, granted charters to his vassals, as ED! 

5 | — 0 wthesay, Earl of Carrick, and Stewart of Scotland; as appears 2 | 
BET, 7 : the, record: of many of his charters, still preserved, particularly in | | 
1 5 3. ii. No. 101, and B. iv. No. g. bs % J aa * 

i 5 | of James I. dated the 27th Jan. anno regni 25", ; 


a cbarter of his elder brother, * recolende memorie David, 
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| cc Ducis Rotbesuye, Comitis 4 Cirtich et Ae ac Senses Scotie, | 
„ &c. Sub hac forma, &c.—Omnibus, &c.— David, Regis Scotorum 
« primogenitus, Dur Rotbesaye, Comes Carrick et Atholie, Senescallus 
« Scotie, ac Loren: tenens. * domini v nostri Regis e constitu- e 
« tus, &c. by VVVVVVVVVVVVVVVVTTVTVTV ply 2 bf 
ed. The style in the renialnling. 3 of tones 1 : on other occasions, 
mentions the Prince in very general terms. Thus, in one dated the 27th 
June, an. reg. 23. the tenend. is, de Senescallo Scotie qui pro tem- 
« pore fuerit, and the reddend. in the same terms. The style of his fa- 
ther was more particular and guarded, in this respect, as we have seen in 
the · charter of James II. narrating and confirming a charter by Robert 
III. dated the 28th Jan. 1406, which has been quoted before. 
gd. The record of but few charters of the reign · of James II. has been 
preserved; and in the only charter of his respecting the Principality, that 
has been as yet discovered, and which has been already quoted, there is 
no mention made of the titles of the Prince, nor any notice taken of his 
rights. It was een in the eee and in all the following 
rein: w . e eee i 
- 4th. Prince James, afterwards K ing James FV. was-scarcely two join 
old, when his father. granted a charter on the Principality, dated the 17th 
May, 1473, in, which are these words: * Sciatis nos, nomine et ex parte | . 
nostri carissimĩ filii primogeniti, Jacobi, Ducis de Rotbissay, Comitis de i e 
* Carrick, Domini de Cunyngham, dedisse, &c. And, the same Prince ; 
is styled Duke of Rothesay, i in twenty-three other charters of James III. 
from 1473 to 1484, which are still extant in the record. 
Sth. James, the eldest son of James IV. was styled“ The Prince, the Is 
« Duke of Rothesay,” in the act of parliament, 1488-9, formerly quoted, | „ * 
before he was born. And, soon aftet he was born, his father passed a | bo 
charter, for Principality. lands, dated the ad July, 1507, * tanquam | 
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: TICS 5 father's life, and while | a mi | the govern- i 
mmeenn,, he gave charters on the Prince's lands, © Tenend. de supremo do 

5 „„ 5 > Jacobo, p Principe et Senescallo Scotiæ, 

AY i we 8 son of James V. 1 


* 


from che record o ne, 1540, in the books of 


her father, James V. as 


= 5 nd widow always n 3 e style of * tanquem Princeps; r, Prin- | 
charters of lands within the 


_—_— X cipissa, et Senescalla Scotia,” i 


de even added the subordinate titles of the Prince, in her charters of his E 

= WE ds, thus; * Tanquam Principissa Scotiæ, ac Comitissa de Carrick,” 

3 4 de Carrick, et suecessoribus ü ob init. omen | 
B ' 8th. We have een that James, the son and was | 

1 8 5 „„ publicly and solemnly ir his whole style F< Prince and Stewart 


short as that ill-fated Queen's term of 
birth of her son; yet, . 


75 i dated the 25th March, 1667, . tanquam legitima tutrix, 
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worthy. of the least re 


James I. may be thought to he an exception, who : 


atrix carissimo filio nostro prim 
© cipi et Senescallo Scotize, Duci de Rotbesay, Comiti de Carrick,” &.. 
gth. We have also seen, that the same ity took place, at the bap- 
tim of the next Prince, Henry, the son of James; all whose 1 
titles and honours were most formally recognized, by public proclam 
tion by the Lion Herald. And, on his demise, his brother, Charles, suc- 
cceded to, and entered on the immediate p ion of, all the titles, ho- 
the Duke of 


* 


nours, and rights of the Prince and: Stewart of 


nan, c. 

-- 10th, Of Charles, and all the following 8 it will be ies to 
say, in general, that each of them succeeded to, took possession of, and 
continued to enjoy and exercise, all the dignities, privileges, and rights of 


the Prince of Scotland, without Nennen or challenge, and without a 


"_ being ever started or eulen on the subject, before the present 
| be i of the Dube ef y,; what Sir Edward 
pin and of 2 Duke of Cornwall, that, « after the creation, there never 
« was any first-begotten son of any King (of, Scots) b he was Duke of 


« Rotbesay.”” | MES . Is 3-24 224 17115 ne | $3107 1; T4406 5 207 PAD 
lt has been observed * , chat ĩt on any evidence 


Prince to his titles and bonours, or, of any other person, to the titles and 
aonours of the Prince, who could not succeed to e 50 rih; in chart, 
that there never was any second creation of a 
of Rothesay; Earl of Carrick, Ke. 4 ahe fin 
vid, though there was . a subsequent are akte dle 


tained possession of the Principality by virtue of the charter of Robert II. 
in his favour; for which there would have been no dera. if he 


2 DOE 


1 that thand. ever Was a eee neee ke the 


* 


terms of the limitation of 


—_  . first erection and investitute . Still, be this was no new creation, 

5 . but a grant of temporary possession to a , who was Heir Apparent | 
_ 5 5 to the crown, though e e ere e e appanage of the Prinee. 
; 1 p - EE | | If there had wenty such grants, to persons similarly cirtumstancec 


AW | that could not alter the conditions and 


755 Bd 2 *J 1 , x4 


= | ment, nor, in any degree, 


of the first'establich- 
affect or weaken the right of a Prince born a 


3 . within che ori ion; and entitled io succeed in the Principality by 


=. - MEESTER ß analod 
OO ©. » 64 Sir-E!\Coke observes, that Richard de Bordeaux, the son of the Black 
ince, could not Succeed to his father, in the Dutchy of Cornwall, al- 
ough he was Heir Apparent to the crown, because he was not the first- 


5 . begotten son, and, therefore, not in the limitation of 11 Edward III.; but, 


. . 8 that“ he was created Duke of Cor all; by alspecial charter.“ Vet, this | | 

4 . FR. Treation of a Prince to be Duke of Cornwall, who was not in the original 

þ 1 5 | limitation, did not prevent any Prince who was in the limitation, from | | 
42 Ls > being Duke of Cornwall by birth, and in his own right. tt you 2 1 
M JJ It is a remarkable coincidence, that neither the second Duke of Corn. © | 
-=—_ Vall, nor the second Duke of Rothezay, was in the limitation, or could in- 


. 


A 4 IO erit'the appanage of the Prince; but, that both, though Heirs Apparent _ 
= 5 do the crown, could not obtain ion of the respective Dutchies, wiih- 


T | out Special wandering 1 charter of Edward III. had no other ef- | 5 
Fes EE TP | png ing possession of the Duteby of | 
8 = conse | 
EG. | LN Tae quran ion; 
een ing 50m f age Stewart of Scotland, 
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VV 
From the account left by Fordun, almost a contemporary writer, of t 
creation of the two Scottish Royal Dukes, we may perceive what was un- 

derstood, in that age, to be implied by such titles. It runs thus: © In the 

year of our Lord 1398, King Robert III. held his great council at Perth, 
ein which he promoted his first-born son, David, the Stewart, from Earl of 
« Carrick, to be Duke of Rothesay; and the Lord Robert, his brother, at 
« that time Governor of the Kingdom, he raised, from Earl of Fife, to be 
Duke of Albany: before whom, we read of no Duke having been made, 
* since the death of Fulgentius, who slew the Emperor Severus, in the 
" expedition, by land, against Britain.” By Britain, the author must mean 
the Roman province, as contradistinguished from Albion; a name, now, 
restricted to Scotland, by the aboriginal inhabitants, and 10685 which my 
denominate and distinguish Scotland, at this day. 

From this account it is obvious, that, in the fourteenth century, Duz, 
or Duke, was understood to be a title of office; and, to be created a Duke 
was, to be appointed a general officer, or commander in chief; whether 
the appointment was made for a particular expedition, and continued for 
life, as in the case of Fulgentius, or conferred as an hereditary office, as in 


the case of the Dukes of Rothesay and Albany. John of Fordun, and his 
contemporaries, could affix no other idea to the term Duke, but that of a 
commander of the forces; as is clear from his conceiving the honour be- 


stowed upon the two Princes to be the very same that had been enjoyed by 
Fulgentius, who ata: in the expedition against the Romans, in an 
age in which, it is , that Duz was a common appellative, and meant a 
commander or leader, aid, particularly, the commander of an r i 
D d ä 
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| $ we OE TH * can hardly be doubted, that the inferior titles of Earl, Lord, &c. were 

| BY understood in a similar sense; that is, as implying che governors, and com- | 1 
5 „ manders of the force, of the respective districts from which they derived 

„ their denominations. | : TY 

. Ea Not different from: this is the account which the President Henault gives, 

bol che nature and origin of titles of nobility in France, and che other na- 


8 . tions on the Continent, in the following words. Wol. It p 1 .. 
Vers la fin de la seconde race, un nouveau genre de possession s'eta- 


. « blit, sous le nom de fief. Les Ducs, ou gouverneurs des provinces; les 
EE... « Comtes; ou gouverneurs des parprong les officiers d'un ordre inferieur, pro- 
„„ . c fitant de l'affoiblissement de Vautorite royale, rendirent hereditaire dans 
. V leur maisons des titres que gur ils n'avoient possedẽs qu'à vie; et 

1 i" . ayant usurpẽ également et les terres et la justice, s' erigerent eux-memes 

53 Th 1 „„ Seigneurs proprietaĩires des lieux dont ils n'etoient que les magistrats, 

8 N | 13 85 « goit militaire, soit civil, soit tous les deux ensemble... 
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Aſter the chin h the two Royal Dukes, it became ueual to prefix, as 
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5 a preamble, to the acts of Robert the Third's parliaments, « Summonitis 
JR (t vocatis, debito et more solito, Episcopis, Abbatibus, Prioribus, Du- © 
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J eibus, Comitibus, Baronibus,“ &c. Now, as there were no other Dukes, 


. 5 except the two Princes, it is evident that they both sat in parliament by 
3 | : 5 their ducal titles; whence it follows, that all their successors in those titles 
I : 5 1 5 had, and miust ever have, an equal right to sit in parliament, as soon as they 
= | | | e age preseribed by law for the exercise of such rights. | n 
nan-caint ommand his virtuous and patriotic indignation, at 
roduction of such vain titles of honour; and, according to him, no 
WH man ever prospered who accepted of them. His words are, (Hic vani 
3 honoris titulus tum primum inter Scotos, magno ambitionis, nai virtutis 

: . incremento, celebratus; nec cuiquam postea feliciter cessit. And, he 
adds a toy of the then Earl of Denen who was nearly related to the 
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1 royal 1 chat, being offered the title of Duke by. the King, Fe he, with 
c his natural severity, resolutely rejected Speciem Supervacut honoris; and 
used afterwards to chide, with great e ny penecn who W 
< to prognosticate that title to him. 
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It is well known, that it was not 80 ink against ths tides that the zeal of 


George was kindled, as against the persons on whom the titles were be- 
| stowed ; whose rights, honour, and legitimacy, he had 80 grossly and 
groundlessly attacked, both in his history and in his other writings. But, it 


is not so easy to conceive, what could have induced so many other writers, 
Who had neither the principles nor the pay of George Buchannan, to copy 


from him the silly fancy of the great evil, and fatal consequences, of intro- 
ducing into Scotland, and bestowing on the two Princes, titles of nobility 
already become common in all the neighbouring nations. 

The story of Lord Douglas, if true, proves no more than, what has been 
; already observed, che little estimation in which mere titles of honour, that 
implied no accession of power or privilege, were held by the ancient Scots. 
But, it does not prove that the persons, who were unquestionably Lords of 
Parliament, while Earls of Carrick and Fife, did not continue to be Lords 
of Parliament, after they became Dukes of Rothesay and Albany. The 


5 Record informs us, that they were summoned to Parliament by their ducal | 


titles, and neither Buchannan, nor any other writer of note, says the con- 
trary; and, even, if the contrary had been said, . ever so many writers, the 
authority of the Record J'of Parliament: must be preferred. 
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